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YOK 630.114.54
Rakhmanberdiyeva Zh. N., Aitbayev T. E.,
Kazakh National Agrarian University
(Almaty, Kazakhstan),
Zhantasov K. T., Kenzalieva G. D., Zhumatayeva S. B.
M. Auezov South Kazakhstan State University
(Shymkent, Kazakhstan),
Dormeshkin O. B.
Belarusian State Technological University
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U3MEHEHUA COOEPXAHUA TAXENbIX METAIOB
N XNOPOPITAHUYECKUX NMECTULMAOB B CENIbXO3 NMPOAYKTAX NMPU
NMPUMEHEHUN TYKOCMECU

Abstract. The proposed chapter on mixed fertilizers, related to mineral
fertilizers, categorizes industrial wastes by types and ways of their processing in
order to improve the environmental problems of industrial regions;

— brief information on:

— analysis of agronomic ores, their deposits location and extraction;

— properties of com plex fertilizers;

—the main competitive advantages of the technology for the production of
fertilizer mixtures of prolonged action without an acid method;

—introduced additives of natural resources and industrial waste products,
improving the quality of the mixed fertilizers of prolonged action;

— mechanical, mechanochemical and chemical activation of the components
of the fertilizer mixture;

—land cover and soils;

— Technological schemes of production of fertilizer mixture;

—technologies for obtaining simple and complex fertilizers;

— compatibility of components of fertilizer when obtaining them from ready
mineral fertilizers;

— Humate-containing complex-mixed fertilizers of prolonged action

Key words: mineral fertilizer, phosphate raw materials, grinding, mixing,
blend, mechanical activation, mechanochemical activation.

At the present stage of economic development of the Republic of
Kazakhstan and improvement of any state’ population welfare, the issue is to
improve quality and quantity of products of agrarian sector of economy.

One of the main directions in solution of the above-mentioned urgent
problem is development of new technical and technological solutions for production
and use of mineral fertilizers, in the form of fertilizer mixtures, for agricultural
vegetable, cereal and soybean crops, as well as feed additives for poultry, domestic
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animals and cattle.

Consumption of fertilizers in Kazakhstan per one hectare of cultivated areas
of agricultural lands is 4.9 kg of fertilizers, while in sown areas in Kyrgyzstan per
one hectare this figure is five times higher and is 22 kg, and in Uzbekistan — 150 kg,
in Russia — 39 kg, in Belarus — 50-60 kg, in Ukraine — from 80 to 100 kg. These
figures indicate that our state consumes less fertilizers per one hectare without
replenishing the soil with phosphorus, potassium and nitrogen, which was taken
from the soil.

And in far-abroad countries — farms in Germany, France and the USA use
about 400-600 kg of fertilizers per one hectare, in the Netherlands, with very small
sown areas — 750 kg per one hectare.

Analyzing the world market structure, it is noted that the world mineral
fertilizer industry has the following characteristics:

—direct dependence of production of nitrogen, phosphorus and potassium
fertilizers on availability and uninterrupted supplies of raw materials, natural gas and
coal,

—the most highly competitive market is nitrogen fertilizer market due to
availability of raw materials, and the most concentrated is potassium market;

— specificity of arrangement of capacities for production of mineral fertilizers
determines their trade flows in the global market: nitrogen fertilizers are exported
depending on the type, 25-40% of the world production, phosphorus fertilizers — 35-
50%, and potassium fertilizers — more than 75%.

Physicochemical processes carried at the phosphate fines’
mechanochemical activation

Mechanical and mechanochemical methods of activation of solids in grinding
machines — activators have recently been increasingly used. With the help of these
methods, it is possible substantially intensify many heterogeneous chemical
processes that are limited by kinetics of interfacial interaction and diffusion in the
solid phase: dissolution of hardly soluble substances, solid-phase reactions, etc.
Development of studies on the regularities of such processes led to the emergence
of a new science — mechanochemistry.

Many researchers argue that overground substance can be characterized as
activated, and consider fine grinding of substances as a process of their activation.
It must be noted that simple grinding of materials in a conventional ball mill does not
allow achieve goals facing mechanical and mechanochemical activation, therefore,
ball mills use only free impact and abrasive mechanical actions. In conventional ball
mills, the only force through which the grinding process is carried out is gravitation
with acceleration of 1g. This limits the mill efficiency, as at high speeds of rotation,
the centrifugal force brings milling bodies to be constantly retained against the inner
surface of the drum grinding unit, i.e. mill. This problem can be eliminated by using
an activator mill, exemplified by planetary and some vibrating mills. When carrying
out comparative tests on the mechanical activation of apatite (phosphate), a clear
advantage of the planetary mill compared to the vibrating mill is established.

In the activator planetary, as well as centrifugal-elliptic mills, three
mechanical actions are simultaneously forced: impact, shear and abrasion. These
mills are called planetary because their drums rotate both around their own axis and
around the common axis, like planets in the solar system. Due to this, large
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accelerations are achieved, up to 100g, as a result of which not only finer grinding
occurs, but also defects in the crystal structure of the material appear.

The results of the studies of the activated phosphate fines’ dispersed
composition and particle sizes on “Analizette 22” laser analyzer (MicroTecFritsch
GmbH, Germany) are presented in Figure la and b. show that the mechanically
activated phosphorite sample is a polydispersed material, in which a finely
dispersed fraction from 0.5 to 10 ym is a significant fraction, whereas in a non-
activated control sample of finely ground phosphate flour, a fraction of 5-50 um
predominates.
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Figure 1 — Dispersion spectra of the control sample (a) and mechanically activated
phosphate fines (b)

Investigations of the non-activated and mechanically activated phosphate
fines’ dispersed particles morphology were carried out using “JSM-5610 LV~
scanning electron microscope equipped with “EDX JED-2201" (JEOL, Japan)
chemical analysis system. The obtained images of the electron-microscopic
structure are shown in Figure 2.

Figure 2 — Electron microscopic images of the control sample (a) and mechanically
activated phosphate fines (b), enlargement x500

6



«MODERN SCIENTIFIC CHALLENGES AND TRENDS»
SCIENCECENTRUM.PL ISSUE 6 ISBN 978-83-949403-3-1

As a result of comparison of the given photomicrographs, it is noted that
there are no coarse grains on the photomicrograph of the mechanically activated
phosphorite fines sample (Figure 2b), as in the activation process, their average
size decreased by more than 2 times compared to the non-activated sample (Figure
2a) and the largest grains have a size of 15x30 ym. This is due to the grinding
efficiency of coarse grains during the mechanical activation of the material.

Amorphization and change in the dispersed particles morphology, where
formless particles of indefinite configuration predominate in the sample of the
mechanically activated phosphate fines, and particles with more pronounced flat
faces, i.e. particles in the form close to prismatic or polyhedral bodies are present in
the initial sample of the non-activated phosphate fines.

By the dispersed composition and by studying the microstructure of the
sample of the mechanically activated phosphate fines, it is possible to judge about
partial amorphization, as well as possible deformation in the crystal structure of
fluorocarbonapatite in the mechanochemical activation process.

Based on the generalization of the results of the complex physicochemical
studies, we proposed mechanism for the processes that occur during the
mechanoactivation of the phosphate fines, the essence of which is:

- first, increase in P»Os lemon-soluble form content in the mechanically
activated mixture of the phosphate fines and ammonium sulfate is not only due to
increase in the degree of dispersion and increase in the specific surface, but also
due to increase in the number and area of the contacting regions between the
activated patrticles;

- second, accumulation of various kinds of defects on the surface of
phosphate substances and in their volume leads to increase in the reactivity of the
phosphate substance to the solid-phase interaction with ammonium sulfate.

A flow of the reaction at the point solid-phase interaction of the phosphate
substance and ammonium sulfate during the mechanochemical activation can be
presented by the following scheme:

3(NH4)2S04 + Caz(PO4)2 — 2(NH4)3sPO4 + 3CaS0; |

In addition to the above, in the mechanoactivation process, the phosphorite
particle surface is amorphized, this is due to the fact that amorphization in the
phosphate material structure is a consequence of plastic deformation of crystals
during the mechanoactivation. A higher content of P,Os available form in the
overground mechanically activated phosphorite in comparison with the non-
activated phosphorite is also a consequence of formation of particles on the thin
amorphous layer surface.

The amorphous layer formation reduces the phosphate substance density
and significantly increases its reactivity.

Creation of pilot plant for production of mechanically activated fertilizer
mixture of prolonged action “ZHAMB-70"

Based on the results of the research and developed technologies,
experimental industrial technological line with production capacity of 0.5 t/h of
fertilizer mixture has been created, its general view is shown in Figure 3. The main
equipment of the pilot plant is a drying drum rotary furnace, centrifugal elliptical mill
(CEM) “Activator C500”, two-shaft bladed mixer, packing unit, screw pelletizer —
mixer and machine for sticking the packing.
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Technological process for production of mechanically activated complex
multicomponent phosphoric fertilizer mixtures “ZHAMB-70” consists of the following
operations, shown in Figure 4. The dried phosphate fines, together with ammonium
sulfate, are fed from bunkers calibrated by dosers into a 2-shaft blade mixer, and
then dried from the surface moisture in a drying drum furnace, which is also used, if
necessary, for calcination of raw materials in order to remove gaseous compounds,
in particular CO», and increased moisture of the material, fed to the CEM “Activator
C500”, where it is mechanically activated with grinding to a fraction of less than 50
um in the presence of the soap stock. The ground phosphorus-containing material
is then mixed with other components of the fertilizer mixture at a customer’s
request.

The fertilizer mixture, consisting of phosphate fines and ammonium sulfate,
produced and tested by experimental batches (grades “A”, “B” and “C”) of complex
NP fertilizers, NPK fertilizers, NPK-humate-containing fertilizers of prolonged action,
containing potassium in the form of potash, brown coal and expanded enriched
vermiculite, corresponds to the developed and introduced standard ST 2425-1958-
01-I'M-002-2014 “Complex-mixed mineral fertilizer of prolonged action ZHAMB-70"
and “Change 1” to it, as well as standard ST 9990- 1958-TO0-001-2015 “Complex
phosphoric-nitrogen-sulfur mineral fertilizer “KMU-HT”.

In addition, introduction of complex mineral fertilizers — fertilizer mixtures —
was carried out at the leased by the Republican state enterprise on the right of
economic management M. Auezov South Kazakhstan State University in the rural
district “Zhaskeshu”, Tulkubas district, cotton-sowing fields of LLP “Mart’ of
Ordabasy district and in sown areas leased by the peasant farm “Zhantas”, on the
outskirts of Shymkent city.

Soil cover of sown areas of these farms is flat, grayish, fixed to the
hydromorphic series — meadow. The soils contain from the surface about 0.4%
humus, the amount of which decreases with the profile depth. The cation exchange
capacity is small and leaves about 4-5 eqg/100 g, calcium predominates in the
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absorbed complex composition. The reaction of the medium is strongly alkali, and
the soils are practically not saline.

The following genetic horizons are distinguished in the morphological
structure:

A — 10-15 cm in thickness, light gray, dry, slightly compacted, not firmly-
lumpy- dusty, permeated with plant roots, transition to the horizon;

Bl — 20-25 cm in thickness, brownish-light-gray, slightly compacted, not
firmly-lumpy-dusty, with plant roots.

In the upper horizon, gross form of nitrogen is about 0.01%, phosphorus is
about 0.02%. Soil-forming rocks are layered-alluvial deposits of various mechanical
composition, most often with predominance of loamy layers in the upper part.

The climate of South Kazakhstan oblast is sharply continental. Summer is
dry, hot and long. Winter period is short, strong fluctuations in air temperature are
observed. The oblast region refers to the desert-steppe zone, which covers pre-
mountainous, mountainous areas of Tien Shan spurs. The absolute minimum of
winter temperature reaches -20°C. The hottest months of a year are July and
August, the maximum long-term air temperature in this period reaches +44°C or
more.

The experiments were carried at:

- LLP “SKSU”, Zhaskeshu village, Tulkubas district, over 1.0 ha area;

- on cotton-sowing fields of LLP “Mart”, located in Ordabasy district;

-on sown areas leased by “Zhantas” peasant farm on the outskirts of
Shymkent city, over 0.25 ha area.

Phosphate fines Inner overburden of brown
coal extraction
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Prior to conducting the research of mineral fertilizers in experimental field
conditions, when planting various crops, in particular corn, sunflower, tomatoes,
carrots, soybeans and cotton, samples were made containing a certain amount of
ingredients of the fertilizer mixture listed in Table 1.

Table 1 — Average chemical composition of samples by the main
Components (in %)

Sample P2Osiota | Available

with  the Lemon- Nitrogen | KO | Humate | Vermiculite | Sulfur
phosphate soluble

component

Sample 1 | 17,2 5,39 0,9 4,8 51 10 2
68% 5,42

Sample 2 | 17,7 6,42 0,8 4,8 5,4 10 3
64% 5,48

Sample 3 | 14,2 5,9 0,2 57 59 12,5 3
59% 5,4

Sample 4 | 13,6 54 0,2 6,0 5,8 12,5 3
59% 4,9

Sample 5 | 20,7 6,49

100% 5,87

Analysis of Table 11 shows that the average P2Osita CONtent is more than
15%, including (in %) P2Osavai. and lemon-soluble 5.9 and 5.4 respectively; nitrogen
from 0.2 to 0.9; potassium in terms of KyO 5.3; humates about 5.6; vermiculite
11.25 and sulfur 2.75.

These ratios and average composition of the samples were used in the
analysis of changes in the content of sanitary epidemiological, toxicological and
radiological compounds in tomatoes, carrots, corn and soybeans and soil in 2015,
2016 and 2017.

The application of fertilizers to the soil was carried out before sowing and
planting the studied agricultural crops — tomatoes, carrots, beans, eggplant and bell
pepper in “Zhantas” peasant farm in the period from 13 May to 9 July 2015.

Determination of changes in growth and quality of crops was carried out
according to the developed experimental design matrix.

The objects of the research used in LLP “SKSU” were corn, sorghum and
sunflowers of LLP at SKSU, Zhaskeshu, on the upper terrace of the Arys river,
according to the following scheme of experience: 1. Control background; 2. Sample
No. 1; 3. Sample No. 2; 4. Sample No. 3; 5. Sample No. 4; 6. Sample No. 5.

In the period from 13 May to 14 May 2015, seeds of corn, sunflower and
sorghum were planted on the sown areas of Zhaskeshu, and cotton was planted on
19 May 2015, at the section of LLP “Mart” of Ordabasy district.

The experiment was laid in six variants, the area of each plot is 30m?. The
accounting area is 15m?. All agrotechnical measures are carried out according to
the generally accepted methodology. The field emergence was determined by the
accounting method, at 10-linear meters, three replications in all experiments. The
seeding rate of corn is 18 kg/ha, sorghum is 15 kg/ha and sunflower is 13 kg/ha at
the seeding depth of 6-7 cm. Full sprouts were obtained in 7 days. To determine the
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field emergence in each plot, 10-linear meters of area were placed for accounting,
in three replications.

It should be noted that providing plants with nutrients in the early period is
very decisive in increasing yield and improving its quality.

During the vegetation period, records and observations (according to the
methods for carrying out field and vegetation experiments of SoyuzNIHI, 1983)
were carried out:

- height of the main stalk of plants by development phases;

- formation of fruiting branches and fruit organs by development phases;

- sampling of plants for chemical analysis by phases;

- selection of harvest samples for chemical analysis.

Static processing of the actual material was carried out according to
B.A. Dospekhov methodology (1979).

Testing of fertilizers on the sown areas allowed obtain significant increase in
the output of agricultural crops, by 10-20%, the data of which are given in Table 2.

Table 2 — Harvesting using “ZHAMB-70” fertilizer (samples 2-6)
and without fertilizers

Culture Harvesting from one m” of the sown area (kg) for the period of
experiments from August to 9 October 2015
Control Sample Sample Sample Sample Sample
No. 1 No. 2 No. 3 No. 4 No. 5
1 2 3 4 5 6 7
Corn 5,39 6,16 6,74 6,14 6,24 6,34
Sorghum 39,83 43,76 49,09 45,50 48,50 48,96
Sunflower 2,41 2,57 2,65 2,87 2,83 2,67
Tomatoes 36,7 44,47 49,09 45,17 48,53 49,03
Bean 1,82 1,95 2,34 2,08 2,53 2,10
Carrot 2,85 3,20 3,35 3,15 3,50 3,25
Bell pepper 7,0 7,9 9,8 7,5 10,3 8,8
Eggplants 8,1 9,3 115 8,9 12,4 10,8
Raw cotton 3,14 3,52 3,62 3,56 3,73 3,47

In all samples of agricultural products and plant stems carried out in the
testing laboratory for chemical quality control of food products of the Belarusian
State Technological University, Minsk, HCCH (a-8, y-isomers), were determined in
accordance with GOST 30710-2001, quality indicators 0.5.

Content of radionuclides in all samples of corn and carrot: uranium-137 and
strontium-90 contain less than 64.5 c/kg in cesium-137 and less than 20.0 in
strontium-90, with values of quality indexes by the Technical regulatory legal acts
80 and 100 c/kg, respectively, and determined by the MBISNO 1481-2011, on the
basis of GOST, it is concluded that the tested samples meet the requirements of the
technical regulations of the Customs Union 021/2011.

Table 3 shows the results of the field experiments of the developed complex
fertilizers’ agrochemical efficiency carried out jointly with the staff of Kazakh
Research Institute for Soil Science and Agrochemistry on fields of “Ketebai”
production cooperative in Makhtaaral district of South Kazakhstan oblast.
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Table 3 — Biological accounting of raw cotton yield, c/ha

. Accounting of raw cotton yield, c/ha Increase in yield
Variants of Il ] average
experiments | sample 9 c/ha %

sample sample | value

Control 17,5 16,8 17,9 17,4 - -
“A” grade sample 22,4 21,6 22,8 22,2 4,8 27,5
“B” grade sample 24,2 25,0 24,0 24,4 7,0 40,2
“C” grade sample | 25,4 25,3 25,5 25,4 8,0 46,0

Use of complex fertilizers has positive effect on the yield of cotton and allows
increase the yield of raw cotton to 22.2-25.4 c/ha, with increase in the yield of 4.8-
8.0 c/ha.

The following results were achieved by the research:

-use of mechanical and mechanochemical activation of low-grade
phosphate fines in activator grinding plants allows increase content of available
(lemon-soluble) form of P20s from 17.61% to 53.15% and 68.16% respectively. This
is due to the physicochemical changes in the dispersed composition and in the fine
structure of the phosphate fines;

- use of the soap stock as a surfactant allows intensify phosphorite grinding
processes and reduce caking of the obtained mineral fertilizers;

- new innovative technologies for energy- and resource-saving acid-free
processing of low-grade phosphate fines into complex mineral fertilizers with the
use of mechanical and mechanochemical activation methods were developed. The
novelty and international level of the developed technical solutions are confirmed by
four innovative patents of the Republic of Kazakhstan No. 29121, No. 29132,
No. 30649, No. 31226 and Eurasian patent No. 023417 for inventions;

- in the process of introduction, experimental batches of the mechanically
activated complex phosphoric and phosphorus-containing NP-, NPK-, NPK-humate-
containing fertilizers — prolonged action fertilizer mixtures — were developed,;

-during field experiments of agrochemical efficiency of the developed
complex mineral fertilizers obtained on the basis of mechanically activated
phosphate fines, increase in the yield of raw cotton from 17.4 c/ha to 22.2-25.4 c/ha
was achieved, this provide increase in the yields of 4.8-8.0 c/ha.

- technical and economic efficiency of the developed technologies is caused
by decrease in the costs for production of complex mineral fertilizers and consists
KZT 22,257.50 per 1 ton of the production.

Thus, as a result of the carried out research, innovative energy and
resource-saving acid-free technologies for production of fertilizer mixtures, which
allow process substandard phosphate raw materials in the mechanically activated
complex fertilizers that do not require sulfuric and nitric acids for their use and do
not require complex production equipment, have been developed and introduced.

Non-use of chemical acids and absence of solid and liquid wastes allow
place such production in places close to sources of raw materials (in mines) or
directly at places of consumption, in order to reduce the radii of transportation of
raw materials or finished products. This will contribute to the economy of the
fertilizers produced.

The world market of mineral fertilizers has been developing rapidly since the
early 1960s and has contributed to the growth of agriculture, due to which the world
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consumption of fertilizers has increased almost fivefold in less than thirty years.

Significant increase in prices for mineral fertilizers on the world market scale
creates favorable situation for producers, and therefore the industry notes
significant level of use of production capacities.

The favorable situation in the price relation allows producers implement
investment projects to modernize production in order to maintain competitive
abilities of their products. In connection with rapid growth of the world’s population
and improvement of living conditions, there is increase in consumption of
agricultural products in developing countries. This led to general increase in the
welfare of the population, however, soil fertility is not increased, although the
requirements for the quality of agricultural products are constantly growing.

Rapid depletion of agricultural lands and their extremely slow development is
becoming one of the main reasons for the growth of production of mineral fertilizers.
By 2020, extensive growth of sown areas will cease practically due to the complete
depletion of natural and agricultural lands.

Therefore, in recent years there is growing rise in interest in the use of
complex fertilizers containing sulfur, iron, magnesium and other trace elements,
which play a certain role and important in plant life.

Multicomponent fertilizers containing trace elements, in addition to
phosphorus, potassium and nitrogen, have positive effects both on the soil poor in
these elements, and on the yield and quality in general.

However, traditional technology for obtaining complex mineral fertilizers,
based on the acid decomposition of phosphate raw materials with sulfuric acid, is
characterized by considerable expenditure of material and energy resources, as
well as formation of heavy tonnage waste in the form of phosphogypsum, the
problem of utilization of which has not yet been fully resolved.
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SECTION: CHEMISTRY

KytnumypoTosa H. X.
(TawkeHT, Y36ekucTaH)

KOHOYKTOMETPUYECKOE ONPELAEJNIEHUE TOPUA

Topuin 1 ero coeguHeHVUs1 MPUMEHSIOTCA B PasnUyHbIX 0BNacTax Hayku,
TEXHVKWU, MNPOMbILUIIEHHOCTM W HApOOHOro xo3sanWcTBa M B OonblioM o0ObEME
MCNONb3yKTCA MpU  CO34aHUMU  BbICOKOTEMMEPATYPHOW KEepaMuKKW, KBAHTOBO-
MEXaHWYeCKNx ycunuTenen, nasepos, NIOMUHOGPOPOB, SMUCCUOHHBIX MaTepunanos,
ON3NEKTPUKOB, TBEPAbIX 3MEKTPONIUTOB, MOLLHbLIX OCBETUTENbHbIX anoreHHbIX
namn, katanusaTopos [1] u gp. 1 ero onpegenexHve ABMSAETCS akTyanbHbIM.

KoHaykTOoMeTpuyeckne MeTodbl aHamm3a OCHOBaHbl Ha  U3MepeHun
ANeKTPoNpoBOAHOCTM uUccriegyeMblX (OOHOBbLIX 3MEKTPONUTOB, onpeaensemomn
nerko AOCTYMHbIMU (PU3NHECKUMU N (PUINKO-XUMUYECKUMU METOAAMU, KOTOPbIE Npu
BbINOMHEHUN NPOCThI, YA0OHbI NPU NPaKTUYEeCKON peanu3auunn, LOCTaTOYHO TOYHBI,
9KCMPEeCCHbl U MO3BONSAKT PelnTb psg BaXHbIX HayyHO-UccregoBaTeNnbCKUX Y
NpuKnagHbiX 3agay, He NoAOAILLMXCS PELLUEHUIO KNACCUYECKUMUN XUMUYECKUMN [2]
W Opyrumun meTogamu.

B cBeTe pelweHus akTyanbHbIX M BaXHbIX Mpobnem, CBA3aHHbIX C
MOHUTOPUHIOM TOpPMS B pPa3fNU4YHbIX MO COCTaBy NPOAYKTaX, MW3Oenusax wu
mMaTepuanax npeacTaBnseT ocobbii MHTepec paspaboTka HOBbIX METOAMK
onpegeneHns ero MUKpPO- U CNedoBbIX KOMMYECTB, OTNINYAIOLWNXCA YIydLIEeHHbIMU
MEeTPOSIorMyecKMMM XapakTepnucTmkamu n aHanuTnyecknmm napameTtpamu [3].

Mpun KOHOYKTOMETPUYECKMX NCCNEAOBAHNSX NPOUCXOAUT N3MEHEHNE OOLLEN
KOHLEHTpaLmu NCNonb3yembIx 3NEKTPONUTOB n COOTBETCTBEHHO
3MNeKTPONpPOBOAHOCTN BCEr0 aHanManpyemoro pactBopa. Ha ocHoBe nomyYeHHbIX
npy TUTPOBAHUUN OAHHBIX CTPOAT rpaduk, rae no ocu abcumce OTKNaabiBaT YUCIO
MUMWAWTPOB  MOWEALWero Ha TUTpOBaHME peareHta, a opauHat —
9NEeKTPONPOBOAHOCTL BCEM UCCnefyeMon cucTembl. AHanuaupyembli pacTBop
TUTPYIOT  paBHbIMW  MOPUUSIMW  TUTPaHTa, OTMeYasd Kaxdbll pa3  ero
3NEeKTPONpPOBOAHOCTb. [lony4veHHble pesynbTaTbl HAHOCAT Ha rpaduk WU, Takum
o6pas3om, [Be KpuBble, NepecedyeHue (3KCTPanonsiuusi) KoTopblX, COOTBETCTBYET
KOHeuHon Toyke TuTposaHua (KTT). BoamoxeH n apyrow cnocob onpepenexHus T.3.,
roe npubop (KOHAYKTOMETP) AN M3MEepPEHUsT SMEeKTPONPOBOAHOCTU UCCeayeMoro
pacTtBopa COeaMHSAT C PerucTpypylowum annapatoMm (camonucuem) C Lenbto
nonyyeHuss 6onee BOCMPOM3BOOUMONM, HEMPEPBLIBHOW WM TOYHOW 3anvcu KpUBOW
TUTpOBaHuSA [4].

Mpu onTMmanpoBaHHon cnabokucnol cpege (pH 3,78) gocTtato4Ho XopoLUo
onpenensieTcs Topui, obpasyowmin Hanbonee yCTOWYMBBLIN KPACHbIA KOMMMEKC C
2,7-AnHNTPO30-1,8-HadpTanvH-3,6-ancynbokncnoTon, a B  Opyrux cpejax
06pasyeTcsi KpacHbI OCafoK.

KoHOykTOMeTpuyeckoe TUTPOBaHWE WMOHOB TOpus pacTtBopamun  2,7-
OWHUTPO30-1,8-HadTanuH-3,6-A1cynbOKUCIIOTHI, MOXHO 3aKMuuTb, YTO And
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onpepensemsl konuyects Topusa(lV) n gp. metannos obHapyXeHbl JOCTOBEPHbIE,
HaZexHble, NPaBuUIbHbIE Y BOCMIPOU3BOAMMbIE Pe3yNnbTaThl, @ MeXAy BBeAEeHHbIMU
W HaWOEHHbIMU KONMMYECTBaMMU WMOHOB METAasnfIoB Ha OCHOBaHWMM KO3duUMeHTa
CrblogeHTa (togs) CTAaTUCTUHECKN 3HAYMMBbIX PaCXOXAEHUA He ObBHapyxuBaeTcs.
HwxHaa rpavmua (CH) onpepensiembix cogepxanun metannoB B 50,0 mn
aHanusnpyemoro pactBopa cocTtaBnsieT 20 MKr B 3aBUCUMOCTU OT npupoabl
TUTPYEMbIX METansos.
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MAIN DIRECTIONS OF DEVELOPMENT OF STATE SOCIAL INSURANCE
IN UKRAINE

Annotation. In the theses, the author introduced the main directions of
development of state social insurance in Ukraine. These include a change in a
source of financing for the expenditures for state social insurance funds and an
introduction of common requirements for the formation of their financial reserves.

Key words: state social insurance, financial resources of state social
insurance, financial reserves

Regarding the strategic directions for changing the place and role of state
social insurance in Ukraine, discussion on the introduction of health insurance on its
basis is relevant [1]. One of the possible ways to implement this requirement is the
legislative initiative for the introduction of compulsory health insurance in Ukraine.

The project, in general, has found support in the working State Social
Insurance Fond of Ukraine, a group of scholars and practitioners of social insurance
since this will allow:

— To minimize administrative expenses for the functioning of certain types of
social insurance and to avoid duplication of health insurance functions, which are
now partially charged to the Social Insurance Fund for temporary disability (in
particular, for medical rehabilitation, restoration of health at sanatorium and resort
facilities and their rehabilitation departments, children's health and other preventive
measures);

—To provide management of payments for medical care of working persons
and to provide them with temporary incapacity assistance for one institution;

—The reduction of the incidence rate and the reduction of the cost of
payment for temporary incapacity benefit largely depend on the quality of medical
care of insured persons. Putting these directions of work on one insurance fund will
enable to create an integrated system of medical and social provision of Ukrainian
citizens, increase the level of control over the examination of temporary disability.

Concerning the negative consequences of the introduction of compulsory
health insurance, we would note that this will change the emphasis on financing the
funds to the insured person. If the recent insurance payment was intended to
compensate the insured for lost earnings, during the period of incapacity, with the
introduction of changes - the medical institution, and not the person concerned, will
be financed.

The balance of financial resources of state social insurance in general, and
not only in terms of individual types, can be achieved by revising the source of
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funding for current expenditures for the maintenance of the management of State
Social Insurance Fund.

Art. 87 of the Budget Code of Ukraine determined that expenditures carried
out from the State Budget of Ukraine include expenditures on public administration,
in particular, legislative and executive power [2]. The State Social Insurance Fund
of Ukraine is the institution that manages and controls the compulsory state social
insurance against accident in connection with temporary incapacity for work and
health insurance, collects insurance fees, controls the use of funds, provides
funding for payments for these types obligatory state social insurance and performs
other functions in accordance with the approved charter [3].

In this context, the provisions of Art. 87 of the Budget Code of Ukraine
contradict the current legislation, which specifies the peculiarities of financing the
administrative expenditures of state insurance funds. In particular, Art. 11 of the
Law of Ukraine «On compulsory state social insurance», in which it is stated that
financial of the current activity and maintenance of the Fund, development of its
material and a technical base is carried out at the expense of insurance payments
[3]. Thus, the current practice of current financing and material and technical
provision of the state insurance fund at the expense of insurance fees is such that it
contradicts the provisions of the Budget Code of Ukraine and needs to be changed.
Namely, in our opinion, financing of current expenses of the Social Insurance Fund
of Ukraine should be carried out at the expense of the State Budget of Ukraine.

The next step, which will allow balancing the financial resources of the state
social insurance, is the need to introduce uniform requirements for the formation of
financial reserves of state insurance funds. The current legislation testifies to the
lack of uniform methodological principles for the formation of financial reserves of
state social insurance, which is confirmed by their various volumes, the absence of
compulsory creation of them.

Extrapolating the provisions of Article 14-1 of the Budget Code of Ukraine,
we propose that the amount of circulating cash reserve should not exceed 2% of
the budget expenditures of the Social Insurance Fund, that is, to provide a seven-
day need for financing insurance payments. At the same time, the amount of cash
reserve at the end of the period (year) should become mandatory.

The proposed measures will enable to obtain a more financially stable
construction of the state social insurance system in Ukraine.
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EXERCITAREA ATRIBUTIILOR iN SECTORUL PUBLIC iN SITUATIE DE
CONFLICT DE INTERESE: REGLEMENTAREA RASPUNDERII iN CODUL
PENAL AL REPUBLICII MOLDOVA

Adnotare. Articolul de fatd se numaréa printre primele incercari de a efectua
o investigare temeinica a infractiunilor de exercitare a atributiilor in sectorul public in
situatie de conflict de interese, prevazute la art. 326" din Codul penal al Republicii
Moldova. Examinarea elementelor constitutive ale infractiunilor in cauza are drept
scop acumularea unui vast material teoretic gi pract/c pentru dezvoltarea unor
directii actuale si complexe de investigare a infractiunilor prevéazute la art. 326" din
Codul penal al Republicii Moldova, precum si trasarea unor noi perspective asupra
cadrului teoretico-metodologic al temeiului real si al temeiului juridic ale raspunderii
penale pentru infractiunile in cauza.
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persoand publica; persoana cu functie de demnitate publica.

Brinza Sergiu M.

Doctor of Philosophy (PhD) in Law,

Stati Vitalie A.,

Doctor of Law

Department of Penal Law, Moldova State University
(Chisinau, Moldova)

FULFILLING DUTIES IN THE PUBLIC SECTOR IN A SITUATION OF CONFLICT
OF INTEREST: REGULATING PENAL LIABILITY IN THE PENAL CODE OF
THE REPUBLIC OF MOLDOVA

Abstraction. This article is among the first attempts to carry out a thorough
investigation of the offences related to fulfilling dutles in the public sector in a
situation of conflict of interest, provided by art. 326" of the Penal Code of the
Republic of Moldova. The analysis of the constitutive elements of the offences in
question aims at shaping a vast theoretical and practical material for the
development of current and complex investigative tendencies of the offences
stipulated in art. 326" of the Penal Code of the Republic of Moldova, as well as
drawing new perspectives with regard to the theoretical-methodological framework
of the real basis and the legal basis of the penal liability for these offences.

Keywords: conflict of interests; patrimonial advantage; close person; public
body; dignitary.
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Prin Legea nr. 66 din 24.05.2018 pentru modificarea si completarea unor
acte legislative [1], Codul penal a fost completat cu articolul 326, Interpretand
prevederile articolului in cauza, conchidem c&, in acesta, sub denumirea marginala
de exercitare a atributiilor in sectorul public n situatie de conflict de interese, sunt
reunite doua variante- t|p de infractiuni si o varianta agravata de infractiune.

Prima varianta-tip de mfractlune (alin. (1) art. 326" CP RM) rezidd in fapta
persoanei publice care, in exercitarea atributiilor de serviciu, a solutionat cereri,
demersuri sau plangeri, a adoptat un act administrativ, a incheiat, direct sau prin
intermediul unei persoane terte, un act juridic, a luat o decizie sau a participat la
luarea unei decizii in vederea obtinerii, directe sau indirecte, a unui avantaj
patrimonial a carui valoare depaseste 10000 de unitati conventionale, pentru sine
sau pentru o persoanad apropiata in sensul Legii nr. 133/2016 privind declararea
averii si a intereselor personale, daca conflictul de interese nu a fost declarat si
solutionat in conformitate cu legislatia privind declararea si controlul averii si a
|ntereselor personale. Cea de-a doua varianta-tip de mfractlune (lit. a) alin. (2) art.
326' CP RM) consta in fapta persoanei cu functie de demnitate publica care, in
exercitarea atributiilor de serviciu, a solutionat cereri, demersuri sau plangeri, a
adoptat un act administrativ, a incheiat, direct sau prin intermediul unei persoane
terte, un act juridic, a luat o decizie sau a participat la luarea unei decizii in vederea
obtinerii, directe sau indirecte, a unui avantaj patrimonial a cérui valoare depaseste
10000 de unitati conventionale, pentru sine sau pentru o persoana apropiata in
sensul Legii nr. 133/2016 privind declararea averii si a intereselor personale, daca
conflictul de interese nu a fost declarat si solutionat in conformitate cu legislatia
privind declararea si controlul averii si a intereselor personale Varianta agravata de
infractiune, consemnaté la lit. b) alin. (2) art. 326" CP RM, presupune ca
infractiunea prevazuta la alineatul (1) este comisa in legaturd cu negocierea,
gestionarea sau executarea mijloacelor financiare din fondurl publice sau din
fonduri externe. in sfarsit, in conformitate cu alin. (3) art. 326" CP RM, dispozitiile
acestui articol nu se aplica in cazul emiterii, aprobarii sau adoptarii unor acte
normative.

Pozitia privind oportunitatea adoptarii art. 326" CP RM a fost exprimata n
doua studii recente [2, 3]. Consideram epuizat acest subiect, odata ce articolul 326"
a completat Codul penal. De aceea, in prezenta investigatie ne propunem sa ne
axam exclusiv pe analiza juridico-penala a infractiunilor prevazute la art. 326" CP
RM.

inainte de a purcede la aceasta analiza, mentionam c& incriminarea faptelor,
reunite sub denumirea marginald de exercitare a atributiilor in sectorul public Tn
situatie de conflict de interese, este recomandata, de exemplu, in Recomandarea
R(2000)10 a Comitetului Ministrilor al Consiliului Europei privind codurile de
conduita pentru functionarii publici [4]: ,Functionarul public trebuie sa evite ca
interesele sale personale sa intre in conflict cu funciiile sale publice. Cade in
responsabilitatea sa sa evite asemenea conflicte, indiferent daca sunt reale,
potentiale sau aparente” (alin. 1 art. 8); ,Conflictul de interese se naste n situatia Tn
care un functionar public are un interes personal de natura sa influenteze sau sa
para a influenta exercitarea impartiala si obiectiva a functiilor sale oficiale” (alin. 1
art. 13). La fel, art. 24 ,Conflicte de interese” din Directiva 2014/24/UE a
Parlamentului European si a Consiliului din 26.02.2014 privind achizitiile publice si
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de abrogare a Directivei 2004/18/CE prevede: ,Statele membre se asigura ca
autoritatile contractante iau masurile adecvate pentru a preveni, identifica si
remedia conflictele de interese aparute in desfasurarea procedurilor de achizitie,
astfel incéat sa se evite orice denaturare a concurentei si sa se asigure un tratament
egal pentru toti operatorii economici. Conceptul de conflict de interese acopera cel
putin orice situatie in care membrii personalului autoritatii contractante sau ai unui
furnizor de servicii de achizitie care actioneaza in numele autoritatii contractante
care sunt implicati in desfasurarea procedurii de achizitie sau care pot influenta
rezultatul acesteia au, iTn mod direct sau indirect, un interes financiar, economic sau
un alt interes personal, care ar putea fi perceput ca element care compromite
impartialitatea sau independenta lor in contextul procedurii de achizitie” [5]

Cel mai probabil, in calitate de model de inspiratie pentru art. 326" CPRM, a
servit art. 301 ,Folosirea functiei pentru favorizarea unor persoane” din Codul penal
al Romaniei [6] (in continuare — CPR). Alineatul (1) al acestui articol stabileste
raspunderea pentru: fapta functionarului public care, in exercitarea atributiilor de
serviciu, a Tndeplinit un act prin care s-a obtinut un folos patrimonial pentru sine,
pentru sotul sdu, pentru o ruda ori un afin pana la gradul Il inclusiv. Tn conformitate
cu alin. (2) art. 301 CPR, ,dispozitiile alin. (1) nu se aplica in cazurile in care actul
sau decizia se referd la urmatoarele situatii: a) emiterea, aprobarea sau adoptarea
actelor normative; b) exercitarea unui drept recunoscut de lege sau in indeplinirea
unei obligatii impuse de lege, cu respectarea condltulor si limitelor prevazute de
aceasta’. In virtutea afinitatilor dintre art. 326' CP RM si art. 301 CPR, este
admisibila luarea in conS|derare, in cadrul analizei ce va urma, a viziunilor
exprimate de teoreticienii romani cu privire la infractiunea de folosire a functiei
pentru favorizarea unor persoane.

Astfel, in literatura de specialitate romana sunt exprimate urmatoarele pozitii
privind obiectul juridic special al infractiunii prevazute la art. 301 CPR: ,relatiile
sociale referitoare la interesele publice a caror normala formare, desfasurare si
dezvoltare nu ar fi posibila fara a asigura exercitarea cu cinste, probitate si
corectitudine a atributiilor de serviciu ale functionarilor publici” [7, p. 439]; ,relatiile
sociale privind corectitudinea functionarului public in indeplinirea atributiilor de
serviciu, care trebuie sa se bazeze pe impartialitate, integritate, transparenta si
suprematia interesului public” [8, p. 382]; ,relatiile sociale care se nasc si se
desfasoara in legatura cu buna desfasurare a activitatii functionarilor publici, care
trebuie sa dea dovada de corectitudine, obiectivitate si impartialitate in realizarea
sarcinilor si in luarea deciziilor, astfel incat s& nu se creeze posibilitatea obtinerii
unor foloase patrimoniale pentru ei ori pentru persoanele apropiate, folosindu-se de
functie, ceea ce ar fi de natura a aduce atingere atat prestigiului organismelor din
care fac parte, cét si intereselor altor persoane fizice sau juridice care nu
beneficiaza astfel de conditi egale pentru obtinerea licita a foloaselor
respective” [9, p. 350].

Totusi, pentru a stabili continutul obiectului juridic special al infractiunii
prevazute la art. 326 CP RM, astfel de viziuni doctrinare nu pot fi abordate decat
prin prisma art. 326" CP RM. De aceea, considerdm ca obiectul juridic special al
infractiunilor de exercitare a atributiilor in sectorul public in situatie de conflict de
interese 1l formeaza relatjile sociale cu privire la buna desfasurare a activitatii de
serviciu in sfera publica, care este incompatibila cu fapta persoanei publice sau a
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persoanei cu functie de demnitate publica, care, In exercitarea atributiilor de
serviciu, solutioneaza cereri, demersuri sau plangeri, adoptd un act administrativ,
incheie un act juridic, ia o decizie sau participa la luarea unei decizii In vederea
obtinerii unui avantaj patrimonial a carui valoare depaseste 10000 de unitati
conventionale, pentru sine sau pentru o persoana apropiata in sensul al Legii nr.
133 din 17.06.2016 privind declararea averii si a intereselor personale [10] (in
continuare — Legii nr. 133/2016), daca conflictul de interese nu a fost declarat si
solutionat in conformitate cu legislatia privind declararea si controlul averii si a
intereselor personale.

in alt context, vom examina obiectul material al infractiunilor prevazute la art.
326" CP RM. In legatura cu infractiunea specificata la art. 301 CPR, G. Paraschiv
afirma: ,In principiu, obiectul material lipseste. in mod exceptional, pot exista si
unele modalitati faptice de savarsire a infractiunii la care ar fi posibil sa existe un
obiect material, cum ar fi, de exemplu, inscrisul intocmit conform sarcinilor de
serviciu de faptuitor, ,partinitor”, prin care a influentat obtinerea foloaselor materiale
de catre categoriile de persoane prevazute in incriminare, indeplinind astfel un act
de serviciu prin care a influentat ilegal decizia” [9, p. 350]. Din punctul nostru de
vedere, G. Paraschiv se refera la produsul infractiunii, nu la obiectul material al
infractiunii. Or, Tnscrisul, despre care vorbeste autorul precitat, apare in rezultatul
comiterii infractiunii. Un asemenea Tnscris nu poate preexista savarsirii |nfract|un||

Astfel, obiectul material (imaterial) al infractiunilor, prevazute la art. 326 CP
RM, il reprezintd materia prima, materialele sau alte entitati preexistente din care se
confectioneaza produsul infractiunii. Produs al infractiunilor specificate in acest
articol trebuie considerat, dupa caz: 1) cererile, demersurile sau plangerile
solutionate de catre faptuitor; 2) actul administrativ adoptat de catre faptuitor;
3) actul juridic Tncheiat, direct sau prin intermediul unei persoane terte, de catre
faptuitor; 4) decizia luata de catre faptuitor; 5) decizia la a carei luare a participat
faptunorul in prezenta circumstantei agravante consemnate la lit. b) alin. (2) art.
326" CP RM, produsul infractiunii il reprezinta cererea, demersul, plangerea, actul
administrativ, actul juridic sau decizia, legatd de negocierea, gestionarea sau
executarea mijloacelor financiare d|n fonduri publice sau din fonduri externe. In
corespundere cu alin. (3) art. 326" CP RM, produsul infractiunilor specificate in
acest articol nu-lI poate constitui actul normativ emis, aprobat sau adoptat de catre
faptuitor.

Dupa A. Lazér, eventualele bunuri, obtinute de faptuitor drept folos
patrimonial, reprezinta produsul infractiunii [11]. Accentuam ca aceasta opinie este
peretinentd in contextul legii penale romane. in contextul legii penale autohtone,
este suficientd urmarirea obtinerii unui avantaj patrimonial a carui valoare sa
depaseasca 10000 de unltatl conventionale; nu este obllgatorle obtinerea unui
asemenea avantaj. In cazul |nfract|un|Ior prevazute la art. 326" cP RM avantajul
patrimonial, a carui valoare depa§e$te 10000 de unitati conventionale, constituie
obiectul scopului infractiunii.

Victima a mfrac;numlor specificate la art. 326" CP RM, este organizatia
publica in sensul art. 2 al Legii nr. 133/2016, in care este angajat faptuitorul. Or, din
art. 13 si 14 ale acestei legi, reiese ca tocmai intr-o astfel de organizatie se poate
produce conflictul de interese. Conform art. 2 al Legii nr. 133/2016, organizatie
publica se considera ,orice autoritate publica (autoritate judecatoreasca, autoritate
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de jurisdictie, autoritate a administratiei publice centrale sau locale, precum si
autoritatile administrative din subordinea acestora, autoritate publicad autonoma),
institutie publica, organizatie de stat, organ de stat, organ colegial cu statut de
persoana juridica de drept public, organ de autoadministrare, intreprindere de stat
sau municipald, societate comerciala sau institutie financiara cu capital majoritar de
stat”.

Latura obiectivd a infractiunilor, previzute la art. 326" CP RM, include:
1) fapta prejudiciabila care se exprima in actiunea de solutionare a cererilor,
demersurilor sau plangerilor, de adoptare a unui act administrativ, de Tncheiere,
directa sau prin intermediul unei persoane terte, a unui act juridic, de luare a unei
decizii sau de participare la luarea unei decizii; 2) timpul savarsirii infractiunii: timpul
exercitarii de catre faptuitor a atributiilor de serviciu; 3) ambianta s&varsirii
infractiunii: situatia de nedeclarare si nesolutionare a conflictului de interese in
conformitate cu legislatia privind declararea si controlul averii si a intereselor
personale.

Caracterul prejudiciabil al actiunii analizate este conditionat de incalcarea
principiului servirii interesului public cu impartialitate si obiectivitate, stabilit
de lit. a) art. 11 al Legii nr. 133/2016. Solutionand cererile, demersurile sau
plangerile, adoptand un act administrativ, incheind, direct sau prin intermediul unei
persoane terte, un act juridic, ludnd o decizie sau participand la luarea unei decizii,
faptuitorul manifesta partinire si subiectivism, exercitandu-si atributiile de serviciu in
interes personal sau in interesul unei terte persoane.

Modalitatile normative cu caracter alternativ ale actiunii prejudiciabile
examinate sunt: 1) solutionarea cererilor, demersurilor sau plangerilor; 2) adoptarea
unui act administrativ; 3) incheierea, directd sau prin intermediul unei persoane
terte, a unui act juridic; 4) luarea unei decizii; 5) participarea la luarea unei decizii.

Prima din aceste modalitati presupune transarea in rezultatul examinarii
si/sau deliberdrii a problemei abordate in cererea, demersul sau plangerea
adresata faptuitorului. Cea de-a doua modalitate normativa a actiunii prejudiciabile,
prevazute la art. 326" CP RM, implica acceptarea prin vot de catre faptuitor a unui
act administrativ. in cea de-a treia modalitate normativa, actiunea prejudiciabild n
cauza presupune consimtirea de catre faptuitor a respectarii unui act juridic.
Persoana terta, prin intermediul céreia se incheie actuljuridic, va avea calitatea de
complice la una dintre infractiunile prevazute la art. 326° CP RM, daca ii va promite
in prealabil autorului ca-l va ajuta sa incheie actul juridic. Penultima modalitate
normativa a actiunii prejudiciabile, specificate la art. 326 CP RM, implica
solutionarea in mod definitiv a problemei care s-a aflat inh examinarea functionarului.
fn ultima modalitate normativa, actiunea prejudiciabila in cauza presupune
contribuirea faptuitorului la solutionarea in mod definitiv a problemei care s-a aflat in
examinarea grupului din care a facut parte faptuitorul. In acest sens, A. Chirila
sustine: ,Participarea la luarea unei decizii semnifica indeplinirea unei atributiuni de
serviciu in situatia in care decizia nu apartine in totalitate functionarului, ci aceasta
trebuie luatd in colectiv de mai multe persoane (spre exemplu, o comisie, un
consiliu de administratie)” [12].

Lista de modalitati normative ale actiunii prejudiciabile, prevazute la art. 326"
CP RM, este exhaustivd si nu poate include alte modalitdti normative. In
corespundere cu alin. (3) art. 326" CP RM, dispozitiile acestui articol nu se aplica in
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cazul emiterii, aprobarii sau adoptarii unor acte normatwe

Raspunderea nu poate fi aplicata in baza art. 326 CP RM, daca actiunea de
solutionare a cererilor, demersurilor sau plangerilor, de adoptare a unui act
administrativ, de incheiere, directd sau prin intermediul unei persoane terte, a unui
act juridic, de luare a unei decizii sau de participare la luarea unei decizii nu este
savarsitad in timpul exercitarii de catre faptuitor a atributiilor de serviciu si/sau in
situatia de nedeclarare si nesolutionare a conflictului de interese in conformitate cu
legislatia privind declararea si controlul averii si a intereselor personale. Cu alte
cuvinte, lipsa oricaruia dintre cele dou semne secundare ale laturii obiective a
infractiunii constituie temeiul pentru care art. 326 CP RM nu se va aplica.

Notiunea ,timpul exercitarii atributilor de serviciu” nu se confunda cu
notiunea mai Iar?a Limpul indeplinirii obligatiilor de serviciu”. Astfel, de exemplu,
conform alin. (1°) art. 12 Legii nr. 283 din 28.12.2011 cu privire la Politia de
Frontiera, ,politistul de frontiera se considera in indeplinirea obligatiilor de serviciu
in cazul: a) exercitarii atributiilor de serviciu; b) exercitarii serviciului In regim de
alarma; c) participarii la exercitii si antrenamente; d) aflarii in misiune, al participarii
la operatiuni de mentinere a pacii sau al aflarii la tratament; ) deplasarii catre si de
la locul de serviciu, locul de tratament sau locul misiunii; f) apararii vietii, a sanatatii,
a onoarei sau a demnitdtii persoanei; g) participarii la actiunile de prevenire si
lichidare a consecintelor calamitatilor naturale, ale avariilor tehnogene si ale
catastrofelor; h) disparitiei, pana la declararea disparitiei fara veste sau pana la
declararea decesului, in modul stabilit de lege” [13].

Referitor la ambianta de savarsire a infractiunilor analizate, consemnam ca
situatia de nedeclarare si nesolutionare a conflictului de interese, in conformitate cu
legislatia privind declararea si controlul averii si a intereselor personale, presupune
neindeplinirea de catre faptuitor a obligatiilor stabilite la alin. (4), (5), (7) si (9) art.
12 si art. 14 ale Legii nr. 133/2016. In acest plan, este oportun si-l citdm pe
G. Paraschiv: ,Legiuitorul pretinde abtinerea faptuitorului de la activitatile
incriminate tocmai pentru a elimina posibilitatea creari unor facilitati”,
pentru sine ori pentru cei apropiati, care sa duca la obtinerea de foloase
patrimoniale” [9, p. 351].

Calificarea faptei conform art. 326" CP RM exclude aplicarea art. 327 CP
RM. Aceasta solutie o sugereaza urmatoarea asertiune privitoare la infractiunea
prevazuta la art. 301 CPR: ,Infractiunea de conflict de interese presupune
indeplinirea unui act ori participarea la luarea unei decizii, conforme cu dispozitiile
legale, iar abuzul in serviciu se refera la neindeplinirea unui act sau la indeplinirea
lui in mod defectuos. [...] Astfel, elementele materiale sunt diferite: neindeplinirea
unui act sau indeplinirea lui in mod defectuos, prin Tncalcarea legii, in cazul
abuzului in serviciu, respectiv indeplinirea unui act ori participarea la luarea unei
decizii, conforme insa cu legea, in cazul conflictului de interese” [14]. Pozitii similare
sunt exprimate de Gh. Diaconescu, C. Duvac [7, p. 440] si G. Paraschiv [9 p 351].
Sprijinim aceste opinii si consideram ca infractiunile prevazute la art. 326" si 327
CP RM pot forma un concurs real, nu insa un concurs ideal.

Infractiunile prevazute la art. 326" CP RM sunt infractiuni formale. Ele se
considerda consumate, dupd caz, din momentul: 1) solutionarii cererilor,
demersurilor sau plangerilor; 2) adoptarii unui act administrativ; 3) incheierii, directe
sau prin intermediul unei persoane terte, a unui act juridic; 4) luarii unei decizii;

24



«MODERN SCIENTIFIC CHALLENGES AND TRENDS»
SCIENCECENTRUM.PL ISSUE 6 ISBN 978-83-949403-3-1

5) participarii la luarea unei decizii. Obtinerea, directa sau indirectd, a unui avantaj
patrimonial a carui valoare depaseste 10000 de unitati conventionale, pentru sine
sau pentru o persoana apropiata in sensul Legii nr. 133/2016, marcheaza
momentul de epuizare a infractiunilor specificate la art. 326" CP RM.

Latura subiectiva a acestor infractiuni se caracterizeaza prin intentie directa.
Motivul infractiunilor prevazute la art. 326" CP RM se exprima n: interesul material,
nazuinta de a ajuta persoana apropiata in sensul Legii nr. 133/2016, etc.

Scopul infractiunilor in cauza este unul special: scopul obtinerii, directe sau
indirecte, a unui avantaj patrimonial a carui valoare depaseste 10000 de unitati
conventionale, pentru sine sau pentru o persoanad apropiata in sensul Legii nr.
133/2016. Primo, remarcam ca faptuitorul poate urmari obtinerea, directd sau
indirecta, a unui avantaj patrimonial a carui valoare depaseste 10000 de unitati
conventionale. Daca faptuitorul urmareste obtinerea indirectd a unui avantaj
patrimonial, mijlocitorul, care actioneaza in numele féPtuitorqui si cu intentia de a-
ajuta, va raspunde in baza alin. (5) art. 42 si art. 326 CP RM. Secundo, savarsind
una dintre infractiunile prevazute la art. 326" CP RM, faptuitorul poate urmari
obtinerea unui avantaj patrimonial, a carui valoare depaseste 10000 de unitati
conventionale, pentru sine sau pentru o persoana apropiatd in sensul Legii nr.
133/2016. Tn primul caz, faptuitorul urmareste s& obtina respectivul avantaj pentru
a-l trece in profitul sdu personal. Tn cel de-al doilea caz, faptuitorul urmareste s&
obtind un avantaj patrimonial, a carui valoare depaseste 10000 de unitati
conventionale, pentru a-l trece in profitul unei persoane apropiate in sensul Legii nr.
133/2016.

Supra am mentionat c&, in cazul infractiunilor previzute la art. 326" CP RM,
avantajul patrimonial, a carui valoare depaseste 10000 de unitati conventionale,
constituie obiectul scopului infractiunii. Prin ,avantaj patrimonial” trebuie de inteles
orice folos material sub forma de bunuri, servicii, privilegii etc., in forma corporala
sau incorporal&, mobild sau imobila, tangibild sau intangibila. Tn context, vom face o
precizare privind caracteristicile avantajului patrimonial, a carui valoare depaseste
10000 de unitati conventionale, care constituie obiectul scopului infractiunii. In acest
plan, este relevant sd consemnam ca, potrivit Deciziei Curtii Constitutionale a
Romaniei nr. 88 din 23.02.2016 referitoare la exceptia de neconstitutionalitate a
dispozitiilor art. 253 din Codul penal din 1969 si art. 301 din Codul penal, ,conflictul
de interese nu poate presupune doar obtinerea unor foloase materiale necuvenite,
ci obtinerea oricarui tip de folos, intrucat incriminarea nu urmareste sanctionarea
unor situatii in care sunt incalcate normele legale care confera temei si justificare
obtinerii unor foloase materiale, ci a situatilor in care exercitarea impartiala a
atributiilor de serviciu ale functionarului public ar putea fi afectatd” [15]. In acelasi
sens, R. Jurj-Tudoran sustine: ,Norma de incriminare nu cere ca folosul sa fie unul
injust (persoana angajatd s& nu existe, angajatul sd& nu fi prestat activitati
remunerate), ci numai ca acesta sa fi fost efectiv obtinut printr-o procedura
favorizanta” [16]. Deci, conteaza nu daca avantajul patrimonial, a carui valoare
depaseste 10000 de unitati conventionale, i se cuvine faptuitorului ori nu. Conteaza
daca conflictul de interese a fost declarat si solutionat in conformitate cu legislatia
privind declararea si controlul averii si a intereselor personale ori nu.

Daca valoarea avantajului patrimonial a carui obtinere o urmaresre
faptuitorul nu depaseste 10000 de unitati conventionale, se va aplica raspunderea
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disciplinara.

Beneficiarul avantajului patrimonial (in sensul art. 326 CP RM) este fie
faptuitorul insusi, fie persoana apropiata in sensul Legii nr. 133/2016. Conform art.
2 al acestei legi, persoana apropiatd se considera ,sotul/sotia, copilul,
concubinul/concubina subiectului declararii, persoana aflata la intretinerea
subiectului declararii, de asemenea persoana inrudita prin singe sau prin adoptie cu
subiectului  declararii  (parinte, frate/sora, bunic/bunica, nepot/nepoats,
unchi/matusd) si persoana finruditd prin afinitate cu subiectul declararii [17]
(cumnat/cumnata, socru/soacra, ginere/nora)”. Aceasta lista nu poate include alte
categorii de persoane.

Observam in aceastd listd concubinul/concubina subiectului declararii,
precum si persoana aflatd la intretinerea subiectului declararii. Astfel de persoane
se afla in relatii faptice (nu in raporturi juridice) cu faptuitorul. Drept urmare, in alin.
(3) art. 12 al Legii nr. 133/2016, notunea ,persoane apropiate subiectului declararii”
si ,persoanele fizice si juridice cu care subiectul declararii are relatii cu caracter
patnmomal” constituie notiuni autonome. In consonantd, in Decizia Curtii
Constitutionale a Romaniei nr. 550 din 13 07.2017 referitoare la exceptia de
neconstltutlonalltate a dispozitiilor art. 253 alin. 1 din Codul penal din 1969 si ale
art. 301 alin. (1) si art. 446 alin. (1) si (2) din Codul penal, se releva: ,in cazul
incriminarii conflictului de interese, legiuitorul nu a avut in vedere regimul
matrimonial al sotilor sau regimul juridic al bunurilor detinute de functionarul public
in raport cu persoanele enumerate de dispozitile de lege criticate. Incriminarea
conflictului de interese nu urmareste sanctionarea unor situatii in care sunt
incalcate normele legale care conferd temei si justificare obtinerii unor bunuri, ci a
situatiilor Tn care exercitarea impartiala a atributiilor de serviciu ale functionarului
public ar putea fi afectata. Astfel, prin reglementarea infractiunii de conflict de
interese, legiuitorul a avut in vedere interesele, relatiile personale sau diverse forme
de colaborare dezvoltate de functionarul public cu alte persoane, independent de
exercitarea dreptului de proprietate de catre acesta. Din perspectiva constatarii
savarsirii infractiunii de conflict de interese nu prezinta, deci, relevanta juridica
existenta vreunei legaturi intre patrimoniul functionarului public si patrimoniul
vreuneia dintre persoanele enumerate de dispozitia criticatd, din perspectiva
modalitatilor de dobandire a dreptului de proprietate” [18]. Din aceasta cauza, nu
putem sustine opinia exprimatd in Raportul de expertiza anticoruptie nr.
ELO18/4703 din 24.01.2018 la proiectul de lege pentru modificarea si completarea
unor acte legislative (Codul penal nr. 985/2002, Codul contraventional nr. 218/2008,
Legea nr. 132/2016 cu privire la Autoritatea Nationald de Integritate, Legea nr.
133/2016 privind declararea averii si intereselor personale, Legea nr. 271/2008
privind verificarea titularilor si a candidatilor la functii publice), potrivit careia
concubinul/concubina subiectului declararii n-ar trebw sa se regaseasca printre
beneficiarii avantajului patrimonial (in sensul art. 326" CP RM): ,Concubinajul este
o convietuire cu relativa stabilitate, intre un barbat si o femeie intre care nu exista o
legatura de casatorie. Concubinajul este o simpla stare de fapt, tolerata de lege,
care insa nu-i recunoaste efecte juridice proprii. [...] In conformitate cu legislatia
nationald, concubinii nu pot fi considerati, Th baza legii, proprietari in devalmasie
asupra bunurilor dobandite de ei in timpul convietuirii. [...] Punerea la dispozitia
concubinului a unei sume de bani pentru cumpararea unui bun, nu confera un drept
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de proprietate asupra bunului, ci doar un drept de creanta impotriva concubinului
dobanditor” [19].

Atentionam ca persoana fizica sau persoana juridica, cu care subiectul
declarérii are relatii cu caracter patrimonial si care influenteaza sau poate influenta
exercitarea impartiala si obiectiva a mandatului, a functiei publice sau de demnitate
publica (in sensul alin. (3) art. 12 al Legii nr. 133/2016), nu poate fi beneficiarul
avantajului patrimonial (in sensul art. 326 CP RM).

Subiectul infractiunilor prevazute la art. 326" CP RM este persoana fizica
responsabild care la momentul comiterii faptei a atins varsta de 16 ani. Tn plus,
subiectul poseda dubla calitate spemala de: 1) persoana publica (in cazul
infractiunii specificate la alin. (1) art. 326" CP RM) sau persoana cu functle de
demnitate publica (in cazul infractiunii prevazute la lit. a) alin. (2) art. 326 CP RM);
2) persoana aflata in conflict de interese consumat in sensul alin. (10) art. 12 al
Legii nr. 133/2016.

Nici persoana publica straina, n|C| functionarul international nu pot fi subiecti
ai infractiunilor prevazute la art. 326" CP RM. Or, sfera de incidentd a notiunilor
Jpersoana publica straind” si ,functionar international” nu se intersecteaza cu sfera
de incidentd a nofjunilor ,persoana publica” si ,persoana cu functie de demnitate
publica”. Cu atat mai putin, nu pot fi subiecti ai infractiunilor specificate la art. 326"
CP RM: 1) persoana care gestioneaza o organizatie comerciald, obsteasca sau alta
organizatie nestatald; 2) persoana care lucreaza pentru o astfel de organizatiie;
3) arbitrul ales sau numit sa solutioneze prin arbitraj un litigiu; 4) participantul la un
eveniment sportiv sau la un eveniment de pariat.

Nu toti subiectii declararii (in sensul art. 3 al Legii nr. 133/2016) pot fi
subiecti ai |nfract|un|Ior specificate la art. 326" CP RM. La concret, nu pot fi subiecti
ai acestor |nfract,|un| 1) consilierii consililor satesti (comunale), ora§ene§tl
(municipale), raionale; 2) deputatii Adunarii Populare a unitatii teritoriale autonome
Gagauzia. Astfel de subiecti ai declararii sunt nominalizati in dispozitia
de la lit. b) alin. (1) art. 3 al Legu nr. 133/2016 Imposibilitatea acestora de a fi
subiecti ai infractiunilor prevazute la art. 326" CP RM reiese din interpretarea
sistemica a prevederllor Legii nr. 768 din 02.02.2000 privind statutul alesului
local [20] (in continuare — Legii nr. 768/2000): ,In sensul prezentei legi, notiunea de
ales local vizeaza consilierii consiliilor satesti (comunale), orasenesti (municipale),
raionale si consiliului municipal Chisinau, deputatii in Adunarea Populara a
Gagauziei, [...]” (alin. (1) art. 2); ,Mandatul alesului local este incompatibil cu: [...]
calitatea de functionar public [...]" (lit. ¢) alin. (1) art. 7). in afard de aceasta, nici
consilierii consiliilor satesti (comunale), orasenesti (municipale), raionale, nici
deputatii Adunarii Populare a unitatii teritoriale autonome Gagauzia nu sunt
specificati in: alin. (3) art. 123 CP RM; anexa la Legea nr. 199 din 16.07.2010 cu
privire la statutul persoanelor cu functiide demnitate publicd [21]. Tn concluzie, nici
consilierii consililor satesti (comunale), orasenesti (municipale), raionale, nici
deputatii Adunarii Populare a unitatii teritoriale autonome Gagauzia nu sunt nici
persoane publice, nici persoane cu functie de demnitate publica.

Referitor la cea de-a doua calitate speciala a subiectului infractiunilor
prevazute la art. 326" CP RM, consemnam: in conformitate cu alin. (10) art. 12 al
Legii nr. 133/2016, ,conflictul de interese consumat reprezinta fapta subiectului
declararii de rezolvare a unei cereri/lunui demers, de emitere a unui act
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administrativ, de incheiere directd sau prin intermediul unei persoane terte a unui
act juridic, de luare sau de participare la luarea unei decizii in exercitarea
mandatului, a functiei publice sau de demnitate publica cu incalcarea prevederilor
alin. (4) si (7)". Potrivit alin. (4) art. 12 al Legii nr. 133/2016, ,in cazul aparitiei unui
conflict de interese real [22], subiectul declararii este obligat: a) sa informeze seful
ierarhic sau organul ierarhic superior imediat, dar nu mai tarziu de 3 zile de la data
constatarii, despre conflictul de interese in care se afla; b) sd nu rezolve
cererea/demersul, sa nu emita actul administrativ, sd nu incheie, direct sau prin
intermediul unei persoane terte, actul juridic, sa nu ia sau sa nu participe la luarea
deciziei in exercitarea mandatului, a functiei publice sau de demnitate publica pana
la solutionarea conflictului de interese”. In fine, in acord cu alin. (7) art. 12 al Legii
nr. 133/2016, ,Presedintele Republicii Moldova, Presedintele si deputatii
Parlamentului, Prim-ministrul, membrii Guvernului, Procurorul General, presedintele
Consiliului Superior al Magistraturii, presedintele Consiliului Superior al Procurorilor,
deputatii Adunarii Populare a unitatii teritoriale autonome Gagauzia, presedintii de
raioane, consilierii locali, primarii gi alti conducatori ai organizatiilor publice sunt
obligati sa informeze Autoritatea Nationala de Integritate imediat, dar nu mai tarziu
de 3 zile de la data constatarii, despre orice situatie de conflict de interese real in
care se afla, in modul stabilit la alin. (5)".

Cat priveste circumstanta agravantd consemnata la lit. b) alin. (2) art. 326"
CP RM, este de mentionat ca negocierea, gestionarea sau executarea mijloacelor
financiare din fonduri publice sau din fonduri externe reprezinta obiectul cererii, al
demersului, al plangerii, al actului administrativ, al actului juridic sau al deciziei,
care, la randul sau, constituie produsul infractiunii. Continutul notiunii de fonduri
externe il aflam din art. 126" CP RM. Prin ,fonduri publice” se au in vedere fondurile
care constituie obiectul de reglementare a Legii nr. 181 din 25.07.2014 a finantelor
publice si responsabilitatii bugetar-fiscale [23], precum si a Legii nr. 397 din
16.10.2003 privind finantele publice locale [24].

Negocierea mijloacelor financiare consta in tratarea de catre faptuitor cu o
alta persoana a actului juridic referitor la astfel de mijloace. Gestionarea mijloacelor
financiare se exprima in primirea, pastrarea si eliberarea unor asemenea mijloace.
in fine, executarea mijloacelor financiare consté in incasarea acestora si efectuarea
cheltuielilor potrivit actului juridic referitor la mijloacele financiare in cauza.
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insurance by deception. In turn, art. 361 of the Penal Code of the Republic of
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in practica judiciara pot fi atestate cazuri de interpretare incorecta a art. 238
sau 361 CP RM. in rezultat, fie se invocd prezenta concursului infractiunilor
prevazute de aceste doua articole (desi, in realitate, un astfel de concurs lipseste),
fie art. 361 CP RM se aplica neintemeiat in locul art. 238 CP RM, fie art. 238 CP
RM se aplica neintemeiat in locul art. 361 CP RM. Tn cele ce urmeazé ne propunem
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sa analizam astfel de cazuri din practica judiciara.

Apriori, confectionarea, detinerea, vanzarea sau folosirea documentelor
false, care nu au un caracter oficial, nu poate atrage raspunderea conform art. 361
CP RM. Nu poate avea caracter oficial un document elaborat, selectat, prelucrat,
sistematizat si/sau adoptat de catre o entitate care nu are statutul de autoritate
publica, ori care este pus la dispozitia unei astfel de enitati. Drept urmare, aplicare a
legii penale prin analogie trebuie considerata aplicarea art. 361 CP RM in cazul
confectionarii, detinerii, vanzarii sau folosirii documentelor false, care nu au un
caracter oficial. Or, dupa cum afirma just M. A. Hotca, ,aplicarea legii penale prin
analogie inseamna extinderea sferei acestei legi la fapte neprevazute de lege” [1].
Dezvoltand ideea, M. Udroiu mentioneaza: ,Aplicarea legii penale prin analogie in
defavoarea inculpatului (in malam parte) contravine principiului legalitatii” [2, p. 31].
in opinia lui G. Antoniu, ,in Evul Mediu, desi practicienii juristi sustineau ca
pedeapsa nu trebuie aplicata decat pentru fapte anterior incriminate, in realitate se
admitea analogia si se Tngaduiau abuzurile si arbitrariul autoritatii” [3, p. 6]. Cu toate
ca nu mai suntem demult in Evul Mediu, practica aplicarii legii penale prin analogie
continua.

Urmarind sa contracareze o astfel de practica, Plenul Colegiului penal al
Curtii Supreme de Justitie, in decizia sa din 20.03.2014, a atentionat instantele de
judecata ca, ,in cazul cand certificatul (adeverinfa) de salarizare fals este
confectionat si prezentat de aceeasi persoand la o institutie financiard pentru
obtinerea unui credit sau majordrii sumei acestuia, sau obtinerii unui credit in
conditii avantajoase, urmeaza a califica actiunile acestuia in baza art. 238 din Codul
penal. In cazul cand certificatul (adeverinta) de salarizare fals este confectionat de
0 persoand, insd este prezentat la o institutie financiara pentru obtinerea unui credit
sau majorarii sumei acestuia, sau obtinerii unui credit in conditii avantajoase, de o
altad persoand, actiunile primei persoane urmeaza a fi calificate in baza art. 42 si
238 din Codul penal, iar actiunile celeilalte persoane in baza art. 238 din Codul
penal” [4].

Nu Tintotdeauna, instantele de judecatd sunt receptive la aceasta
atentionare. Drept exemplu serveste urmatoarea speta: S. Gh. a fost condamnat in
baza art. 238 si lit. b) alin. (2) art. 361 CP RM. in fapt, in perioada octombrie 2010-
martie 2011, acesta a fost angajat in calitate de sofer la intreprinderea ,L.”
S. A. Urmarind scopul obtinerii unor credite bancare, S. Gh. i-a instigat pe directorul
si contabilul-sef ai intreprinderii in cauza sa-i elibereze douéa certificate de salariu,
cu date denaturate cu privire la salariul sdu pentru ultimele 12 luni. Cu ajutorul celor
doud certificate false, la 03.03.2011, S. Gh. a obtinut de la Banca Comerciala ,M.”
S. A. doud credite in mérime a céte 15000 de lei [5]. In aceasta speta, atestdm o
singuré intentie a faptuitorului. in pofida acestui fapt, prin condamnarea Iui S. Gh. in
baza art. 238 si lit. b) alin. (2) art. 361 CP RM, intentia infractionald unica a fost
disjunsa neintemeiat in doua intentii infractionale. Aceasta disjungere nu este
intemeiata, intrucat, in vederea obtinerii celor doua credite bancare, S. Gh. a pus la
dispozitia Bancii Comerciale ,M.” S. A. (care este o ntreprindere privatd) doua
certificate de salariu false care ar fi fost elaborate in cadrul intreprinderii ,L.”
S. A. (care este, la fel, o intreprindere privata). In acest fel, celor doua certificate de
salariu false, prezentate de catre $. Gh., le lipseste calitatea de documente oficiale
false. Deci, retinerea la calificare a lit. b) alin. (2) art. 361 CP RM a fost de prisos.
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Aplicare a legii penale prin analogie trebuie considerata tragerea Iui S. Gh. la
raspundere conform lit. b) alin. (2) art. 361 CP RM pentru detinerea si folosirea
celor doua certificate de salariu false, care nu au un caracter oficial.

intr-un caz de altd naturd, S. O. a fost invinuit de comiterea infractiunilor
prevézute la alin. (5) art. 42 si art. 238, precum si lit. b) alin. (2) art. 361 CP RM. in
fapt, in perioada noiembrie 2007-februarie 2008, acesta a confectionat pentru I. L.,
C.E N.E, B. L. si G. A, certificate cu privire la marimea salariului (care ar fi fost
eliberate de intreprinderile ,L.-B.” S. R. L., ,G.-M.” S. R. L. sau ,A. B. A. M.”
S. R L) La 08.02.2017, 20.02.2017, 14.03.2007, 16.11.2007 si, respectiv,
22.11.2007, I. L., C. E, N. E., B. L. si G. A. au obtinut, in baza acestor certificate
false, credite in marime de 28560, 30000, 27540, 29580 si, respectiv, 27540 lei de
la Banca Comerciald ,M.-A.” S. A. Argumentéand lipsa temeiului de aplicare a lit. b)
alin. (2) art. 361 CP RM, instanta de judecata a invocat regula de calificare stabilita
la art. 116 CP RM. La concret, s-a sustinut ca alin. (5) art. 42 si art. 238 CP RM
reprezintd norma speciald, iar lit. b) alin. (2) art. 361 CP RM constituie norma
generala [6].

In ultima spet& reprodus& mai sus, aplicarea lit. b) alin. (2) art. 361 CP RM
este superflua. Cu toate acestea, nu agream argumentele instantei de judecata. Or,
in respectiva speta lipsesc conditiile pentru invocarea regulii de calificare fixate in
art. 116 CP RM. Daca alin. (5) art. 42 si art. 238 CP RM ar fi reprezentat norma
speciala, iar lit. b) alin. (2) art. 361 CP RM ar fi constituit norma generala, atunci ar
reiesi ca S. O. a confectionat documente oficiale false pentru I. L., C. E, N. E., B. L.
si G. A insa, asa cum am afirmat mai sus, nu poate fi considerat oficial acel
document fals care este elaborat in cadrul unei intreprinderi private, dupa care este
pus la dispozitia unei alte intreprinderi private. Asadar, instanta de judecata ar fi
trebuit sa invoce nu caracterul de norma generala al lit. b) alin. (2) art. 361 CP RM,
dar lipsa elementelor constitutive ale infractiunii prevazute la lit. b) alin. (2) art. 361
CP RM.

Din considerente similare, nu consideram relevanta nici argumentarea
formulatd intr-o altd speta: ,Nu se atestd confectionarea, nici folosirea
documentelor oficiale false care acorda drepturi sau elibereaza de obligatii. Aceasta
deoarece opereaza regula de concurentd a normelor penale fixata la art. 116 din
Codul penal. In cazul in care documentele false, prezentate institutiei financiare, au
un caracter oficial, apare concurenta dintre art. 238 si 361 din Codul penal.
Prezentarea unor informatii false, care se contin in documentele oficiale, se
prezintd ca un caz specific al folosirii documentelor oficiale false care acorda
drepturi sau elibereaza de obligatii. In cazul dat, art. 361 din Codul penal nu poate fi
aplicat ca normé generald” [7]. Or, In aceasta speta, in scopul obtinerii unui credit,
faptuitorul P. V. a prezentat catre Banca Comerciala ,M.-A.” S. A. certificatul de
salariu intocmit pe numele unui angajat al intreprinderii ,S. A.” S. R. L. De aceea,
argumentarea precitatd nu are nicio legatura cu esenta juridica a faptei comise
de P. V.

Anumite tangente cu ultimele doua spete, reproduse mai sus, comporta
urmatoarea speta: P. I. a fost invinuit de comiterea infractiunilor prevéazute la art.
238 si lit. d) alin. (2) art. 361 CP RM. In fapt, la 26.05.2006, detindnd functia de
director al intreprinderii ,Z.-N.” S. R. L., P. I. a solicitat de la Banca Comerciala ,B.
E.” S. A. s&-i fie acordat un credit in trei trange in marime totald de 17000000 lei,
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pentru rambursarea de catre intreprinderea ,Z.-N.” S. R. L. a soldurilor creditelor
contractate de aceasté intreprindere de la Banca Comerciald ,M.” S. A., precum i
pentru finantarea lucrarilor de finalizare a constructiei unui bloc locativ nefinalizat,
amplasat pe str. Stréi, mun. Balti. La 19.10.2006, dup& obtinerea primelor doud
trange de credit, congtietizand c& intreprinderea ,Z.-N.” S. R. L. nu dispune de
mijloace bénesti suficiente pentru a finaliza constructia blocului locativ sus-
mentionat, P. I. a solicitat de la Banca Comerciald ,B. E.” S. A. s&-i fie acordata cea
de-a treia transa de credit in marime de 3200000 lei. In acest scop, P. I. a prezentat
paisprezece contracte false de vanzare-cumpdrare a 25 % din apartamentele
blocului locativ nefinalizat, amplasat pe str. Strdi, mun. Bélti. Ulterior, in perioada
04.05.2007-06.03.2008, P. I. a definut functia de vice-presedinte al Consiliului
intreprinderii ,M.” S. A., precum si finctia de membru al Consiliului aceleiasi
intreprinderi. Impreund cu C. V., directorul general al intreprinderii ,M.” S. A., P. I. a
confectionat, a detinut si a folosit ,documente oficiale false, care acorda drepturi
sau elibereazd de obligatii”, si anume — procesele-verbale false ale sedintelor
Consiliului intreprinderii ,M.” S. A. din 12.12.2007 si 17.12.2007 [8].

La prima vedere, cele comise de P. |. formeaza concursul infractiunilor
prevazute la art. 238 si lit. d) alin. (2) art. 361 CP RM. Or, spre deosebire de
antepenultima si penultima speta, ultima speta presupune prezenta a douda categorii
diferite de documente false: 1) cele paisprezece contracte false de vanzare-
cumparare a 25 % din apartamentele blocului locativ nefinalizat, amplasat pe str.
Strai, mun. Bal{i; 2) cele doua procese-verbale false ale sedintelor Consiliului
intreprinderii ,M.” S. A. din 12.12.2007 si 17.12.2007. Doar contractele false,
specificate mai sus, au fost folosite de catre P. |. pentri a obtine de la Banca
Comerciala ,B. E.” S. A. creditul in marime de 3200000 lei. Cat priveste cele doua
procese-verbale false ale sedintelor Consiliului intreprinderii ,M.” S. A. din
12.12.2007 si 17.12.2007, acestea au fost confectionate, detinute si folosite intr-un
alt context.

Cu toate acestea, lipsesc conditiile pentru concursul infractiunilor prevazute
la art. 238 si lit. d) alin. (2) art. 361 CP RM. P. I. ar fi trebuit sa raspunda numai in
baza art. 238 CP RM. In spetd nu atestam niciun indiciu care ar confirma ca cele
doua procese-verbale false ale sedintelor Consiliului intreprinderii ,M.” S. A. din
12.12.2007 si 17.12.2007, ar fi fost elaborate, selectate, prelucrate, sistematizate
sau adoptate de catre o autoritate publica ori sau puse la dispozitia unei autoritati
publice. Astfel, deoarece procesele-verbale in cauza nu au un caracter oficial,
lipsesc elementele constitutive ale infractiunii prevazute la lit. d) alin. (2) art. 361 CP
RM. Tn consecints, tragerea lui P. 1. la rdspundere conform lit. d) alin. (2) art. 361
CP RM reprezinta un exemplu de aplicare a legii penale prin analogie. Tocmai
acest aspect este comun pentru ultimele trei spete reproduse mai sus.

S& comparam ultima speté, reprodusa mai sus, cu urmatoarea speta: C. V.
a fost condamnata in conformitate cu art. 238 si alin. (1) art. 361 CP RM. In fapt, Ia
17.12.2010, aceasta a introdus date false in formularul certificatului eliberat
persoanei fizice pentru primirea creditului la Banca Comerciald ,M.” S. A. In acelasi
scop, C. V. a introdus date false in copia carnetului sdu de munca, indicand in ea
cu text manuscris ,,Copia corespunde originalului”. La 24.12.2010, C. V. a obtinut in
baza respectivelor documente false un credit in marime de 11000 lei [9]. Carnetul
de munca este un act elaborat de o autoritate publica. Deci, carnetul de munca este
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un document oficial. Nu acelasi lucru putem afirma despre copia carnetului de
munca, care nu a fost legalizata notarial. in acest caz, lipsa documentului oficial
conditioneaza lipsa temeiului aplicarii alin. (1) art. 361 CP RM.

Sa presupunem ca C. V. ar fi prezentat Bancii Comerciale ,M.” S. A. copia
legalizata notarial, falsa, a carnetului sdu de muncé. Chiar si intr-un asemenea caz
ar fi lipsit temeiul condamnarii lui C. V. in baza alin. (1) art. 361 CP RM. Aceasta
intrucat art. 238 CP RM (norma speciala) si alin. (1) art. 361 CP RM (norma
generala) s-ar fi aflat intr-o relatie de concurenta. Desi copia legalizata notarial,
falsa, a carnetului de munca constituie un document oficial, nu putem trece cu
vederea ca aceasta ar fi fost prezentata catre Banca Comerciala ,M.” S. A. pentru
obtinerea unui credit. Acest detaliu confera specificitate actiunii de prezentare a
copiei legalizate notarial, false, a carnetului de munca. Tn prezenta acestui detaliu,
actiunea in cauza nu ar putea fi calificatd conform alin. (1) art. 361 CP RM. O astfel
de prezentare a unui document oficial fals ar putea fi atestata doar in contextul
infractiunii prevazute la art. 238 CP RM. O asemenea actiune nu ar putea fi
calificata substitutiv sau suplimentar conform alin. (1) art. 361 CP RM.

in continuare, vom prezenta un exemplu din practica judiciard in care
prezenta in Codul penal a articolului 238 CP RM a fost, pur si simplu, ignorata:
T. I, T. L. si T. V. au fost condamnati conform lit. b) alin. (2) art. 361 CP RM. in fapt,
T. I. detinea functia de contabil la intreprinderea ,M.” S. R. L., precum si cea de
contabil la intreprinderea ,P.-A.” S. R. L. La 07.04.2006, 04.05.2007 si 16.11.2007,
acesta a confectionat adeverinte de salariu, in baza carora a obtfinut la Banca
Comercialad ,M.” S. A. credite in marime de 15000, 5000 si, respectiv, 10000 lei. La
06.12.2007, 16.06.2008 si 18.06.2008, T. I. a confectionat adeverinte de salariu, in
baza cérora T. V. a obtinut la Banca Comerciald ,M.” S. A. credite in médrime de
13000, 12000 si, respectiv, 19000 lei. La 10.06.2008, T. I. a confectionat o
adeverintd de salariu, in baza careia T. D. a obtinut la Banca Comerciald ,M.”
S. A. un credit in marime de 30000 lei. La 10.06.2009, T. I. a confectionat o
adeverinta de salariu, in baza careia G. |. a obtinut la Banca Comerciald ,M.” S. A.
un credit in méarime de 10000 lei. La 22.07.2009, T. I. a confectionat o adeverinta
de salariu, in baza céreia T. L. a obtinut la Banca Comerciald ,M.” S. A. un credit in
mérime de 22079 lei [10]. Tn legatura cu aceasta spetd, nu putem afirma ca norma
generala (lit. b) alin. (2) art. 361 CP RM) a fost aplicata in locul normei speciale (art.
238 CP RM). In realitate, nici nu au existat conditii pentru aplicarea lit. b) alin. (2)
art. 361 CP RM. Aceasta intrucat adeverintele de salariu, confectionate de catre
T. |, nu aveau calitatea de documente oficiale. Aplicarea, in ultima speta reprodusa
mai sus, a lit. b) alin. (2) art. 361 CP RM reprezintd nu altceva decat o mostra de
aplicare a legii penale prin analogie.

In practica judiciard, pot fi atestate si exemple cand se invoca neintemeiat
necesitatea aplicarii art. 238 CP RM, totodata lipsind temeiul aplicarii art. 361 CP
RM. lata un asemenea exemplu: M. E. a fost condamnat conform lit. d) alin. (2) art.
361 CP RM. In fapt, la 17.11.2008, acesta a prezentat la intreprinderea ,T. L.” S. A.
setul de documente necesare pentru finantarea procurdrii in leasing a unui
autoturism in valoare de 20000 euro. Printre aceste documente s-a numdarat
certificatul de salariu, in care M. E., anjajat al intreprinderii ,A.” S. R. L., a introdus
informatii false. In rezultatul acceptarii de intreprinderea ,T. L.” S. A. a
documentelor prezentate de M. E., la 18.11.2008 acesta a intrat in posesia unui
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autoturism in valoare de 20000 euro. Sentinta de condamnare a fost mentinuta de
instanta de apel. Decizia acesteia a fost contestata de procuror, care a considerat
cd fapta, comisa de M. E., urmeaza a fi calificata in baza art. 238 CP RM [11].

Nu putem sustine punctul de vedere exprimat de procuror. Scopul
infractiunilor, prevazute la art. 238 CP RM, poate consta doar in scopul obtinerii
unui credit, Tmprumut sau despagubirii/indemnizatiei de asigurare sau majorarii
sumei acestora, sau obtinerii unui credit sau Tmprumut in conditii avantajoase.
Scopul obtinerii finantarii pentru procurarea in leasing a unui bun nu poate forma
continutul unui astfel de scop. Contractul de leasing nu constituie o varietate a
contractului de Tmprumut. Din alin. (4) art. 923 al Codului civil nr. 1107 din
06.06.2002 [12], rezultd ca contractul de leasing este o varietate a contractului de
locatiune. Prin urmare, bunurile, care reprezinta obiectul contractului de leasing, nu
pot sa constituie bunuri dobandite prin savarsirea infractiunilor prevazute la art. 238
CP RM.

in acelasi timp, lipseste temeiul calificarii celor savarsite de M. E. conform lit.
d) alin. (2) art. 361 CP RM. Or, cerificatul de salariu fals, prezentat de catre M. E.,
nu poate fi considerat document oficial fals: acest certificat a fost elaborat in cadrul
unei intreprinderi private (intreprinderea ,A.” S. R. L.), dupa care a fost pus la
dispozitia unei alte intreprinderi private (intreprinderea ,T. L.” S. A.).

In alts privintd, vom analiza urmatoarea speta: C. M. a fost achitatd de
invinuirea comiterii infractiunii prevéazute la lit. b) si c) alin. (2) art. 361 CP RM, pe
motiv cd inculpata nu a confectionat ,un document oficial fals”. Totodatd, aceasta a
fost condamnata in baza alin. (2) art. 238 CP RM. In fapt, in luna noiembrie 2007,
C. M. a confectionat impreund cu P. S., contabila intreprinderii ,C.-1.” S. R. L., un
certificat de salarizare pe numele lui C. M. De asemenea, in luna noiembrie 2007,
C. M. a introdus date false in carnetul sdu de muncéa. La 16.11.2007, ea a prezentat
cele doud documente false la Banca Comerciala ,M. A.”, obtinand un credit bancar
fn méarime de 119770 lei [13].

In esse, introducerea de date false intr-un document nu poate fi echivalata
cu confectionarea acestuia. Or, in art. 361 CP RM se recurge anume la termenul
,confectionare”. In acest plan, A. Resetnicov afirma, pe buna dreptate: ,Nu este
acceptabil ca notiunea ,confectionarea documentelor false” (utilizata in art. 361 CP
RM) sa fie aplicata in urmatoarele ipoteze: 1) modificarea continutului unor
documente autentice; 2) introducerea in documente a constatarilor sau mentiunilor
false. In caz contrar, se va admite o interpretare extensiva defavorabila, pentru ca
art. 361 CP RM ar fi aplicat la ipoteze pe care legiuitorul nu le are in vedere” [14].

Totusi, nu aceasta a fost cauza achitarii lui C. M. de invinuirea comiterii
infractiunii prevazute la lit. b) si c) alin. (2) art. 361 CP RM. C. M. a fost achitata,
intrucat carnetul de munca nu ar fi constituit ,un document oficial fals”. Nu putem
accepta denegarea de catre instanta de judecata a calitatii de document oficial a
carnetului de munca. Carnetul de munca, care este elaborat de catre o autoritate
publica, este, prin excelentd, un document oficial. Aceasta concluzie reiese din
principiul imbinarii reglementarii de stat si a reglementarii contractuale a raporturilor
de munca si a altor raporturi legate nemijlocit de acestea, stabilit la lit. j) art. 5 al
Codului muncii nr. 154 din 28.03.2003 [15]. Elaborarea carnetului de munca de
catre o autoritate publica reprezintd expresia reglementarii de stat a raporturilor de
munca. Achitarea lui C. M. ar fi trebuit sa se intemeieze nu pe denegarea de catre
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instanta de judecata a calitatii de document oficial a carnetului de munca, dar pe
concurenta dintre alin. (2) art. 238 CP RM (privit ca horma speciald) si lit. b) si c)
alin. (2) art. 361 CP RM (privite ca norma generalad).

In concluzie — indiferent daca au caracterul oficial sau nu documentele false
prezentate in scopul fie al obtineri unui credit, Tmprumut sau
despagubirii/indemnizatiei de asigurare, fie al majorarii sumei acestora, fie al
obtinerii unui credit sau imprumut in conditii avantajoase, daca prin aceasta au fost
cauzate institutiei financiare, organizatiei financiare nebancare, asociatiei de
economii i Imprumut sau asiguratorului daune Th marime mai mare sau egala cu
500 unitati conventionale ori daune Tn proportii deosebit de mari — art. 361 CP RM
nu poate fi retinut la calificare. intr-un astfel de caz, se aplicd exclusiv alin. (1) ori
(2) art. 238 CP RM.
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Adnotare. Atit prevederile Codului penal al Republicii Moldova, céat si cele
ale Codului contraventional al Republicii Moldova contin articole privind
sanctionarea faptelor de fals in documente oficiale comise de céatre persoanele
publice/persoanele cu functie de raspundere. Context in care apare necesitarea de
a supune analizei prevederile legii contraventionale, pentru stabilirea eventualelor
situatii, in care prevederile sale ar putea concura cu prevederile art. 332 din Codul
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ACTIONS OF FALSE IN OFFICIAL DOCUMENTS VIEWED FROM THE
PROVISIONS OF THE CRIMINAL CODE AND THE CONTRAVENTION CODE OF
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Abstraction. Both the provisions of the Criminal Code of the Republic of
Moldova and those of the Contravention Code of the Republic of Moldova contain
articles regarding sanctions about falsification of official documents committed by
public persons/accountable persons. In this context the need arises to submit to the
analysis the provisions of the contravention law, in order to determine the possible
situations in which its provisions could rival with the provisions of art. 332 of the
Criminal Code of the Republic of Moldova.
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contravention, rivalry of legal norms.

Falsul in acte publice este incriminat in art. 332 din Codul penal al Repubilicii
Moldova (in continuare: CP RM). Continutul normativ al acestei fapte este prescris
dupa cum urmeaza: inscrierea de catre o persoana publica, in documentele oficiale
a unor date vadit false, precum si falsificarea unor astfel de documente, daca
aceste actiuni au fost savirsite din interes material sau din alte interese personale.

Specificul acestui continut normativ, spre deosebire de alte fapte de fals, tine
de realizarea falsului de catre persoana publica in interes material sau alte interese
personale.

Daca in ceea ce priveste interpretarea legala a notiunii de ,interes material

39



«MODERN SCIENTIFIC CHALLENGES AND TRENDS»
SCIENCECENTRUM.PL ISSUE 6 ISBN 978-83-949403-3-1

si alte interese personale” legiuitorul autohton a evitat careva implicatii, atunci in
ceea ce priveste subiectul infractiunii de la art. 332 CP RM, definitia acestuia se
regaseste in cadrul alin. (2) art. 123 CP RM. Astfel, prin ,persoana publica” se
intelege:

1) functionarul public, inclusiv functionarul public cu statut special
(colaboratorul serviciului diplomatic, al serviciului vamal, al organelor apararii,
securitatii nationale si ordinii publice, altd persoana care detine grade speciale sau
militare);

2) angajatul autoritatilor publice autonome sau de reglementare, al
intreprinderilor de stat sau municipale, al altor persoane juridice de drept public;

3) angajatul din cabinetul persoanelor cu funciii de demnitate publica;

4) persoana autorizatd sau investita de stat sa presteze in numele acestuia
servicii publice sau sa indeplineasca activitati de interes public.

Acelasi art. 123 CP RM, insa in cadrul alin. (1), defineste si notiunea de
persoana cu functie de raspundere, dupd cum urmeaza: prin persoand cu functie
de raspundere se intelege persoana careia, intr-o intreprindere, institutie,
organizatie de stat sau a administratiei publice locale ori intr-o subdiviziune a lor, i
se acorda, permanent sau provizoriu, prin stipularea legii, prin numire, alegere sau
in virtutea unei insarcinari, anumite drepturi si obligatii in vederea exercitarii
functiilor autoritatii publice sau a actiunilor administrative de dispozitie ori
organizatorico-economice.

La randul sau, Codul contraventional al Republicii Moldova (in continuare: C.
Contr. RM), contine definitia notiunii de persoana cu functie de raspundere in cadrul
art. 16 alin. (6), fiind identica cu cea din legea penalé. Tnsa C.Contr. RM nu face nici
o explicatie (pe motiv ca nici nu utilizeaza) cu privire la sintagma ,persoana
publica”. Cu toate ca, in doctrina penala, s-a expus opinia ca aceste doua notiuni se
coraporteaza ca parte-intreg. In ce priveste coraportul dintre cele doud notjuni
utilizate in legea penala — notiunea ,persoana cu functie de raspundere” si notiunea
Lpersoana publica” — consideram ca, de lege lata, situatia este de felul urmator:
notiunea ,persoana cu functie de raspundere”, definita in alin.(1) art.123 CP RM, si
notiunea ,persoana publicad”, definita in alin. (2) art. 123 CP RM, se afla intr-o
relatie de tip ,parte-intreg”. Asa cum e conceputa in alin. (2) art. 123 CP RM,
notiunea ,persoana publica” este intr-atat de cuprinzatoare, incat nu consideram ca
existd vreun exemplu cand persoana are statut de persoana cu funciie de
raspundere, dar nu are statutul de persoana publica. [1]

Tn acest sens propunem analiza si compararea a doua norme, cea de la art.
332 CP RM si alin. (4) art.115 C.Contr. RM.

Astfel, potrivit alin. (4) art. 115 C.Contr. RM, se sanctioneaza fapta de
falsificare a informatiei despre starea si folosirea terenurilor. Subiect al acestei
contraventii este persoana cu functie de raspundere (acest fapt reiesa inclusiv si din
sanctiunea din cadrul acestuia aliniat). lar, latura subiectiva a acestei contraventii
se caracterizeaza prin intentie directd, la fel nu se exclude si prezenta scopului
material sau altui interes personal. Desi nu este prevazut expres, prezenta scopului
se datoreaza specificului elementului material din cadrul laturii obiective a
contraventiei, ori falsificarea informatiei, implica inevitabil intentia directa si scop, fie
material, fie alt scop personal. Mai cu seama ca, in doctrina penala s-a expus
opinia privind lipsa semnificatiei juridice a acestui semn. Astfel, autorul A.
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Resetnicov, se pronunta pentru excluderea din cadrul art. 332 CP RM a sintagmei
.daca aceste actiuni au fost savarsite din interes material sau din alte interese
personale”. La aceasta concluzie ultimul a ajuns, citand-o pe O.S. Kapinus, care la
randul sau, afirma ca, pe buna dreptate, divizarea motivelor infractiunii in interese
personale si interese care nu au un caracter personal contravine insasi esentei
motivului infractiunii, care are caracterul unui fenomen intrinsec, personal-
psihologic; in plus, o asemenea divizare a motivelor infractiunii nu are relevanta
juridico-penald, deoarece nu descopera semnificatia juridicA a motivului
infractiunii [2].

In alta ordine de idei, actul care contine informatia despre starea si folosirea
terenurilor, eliberat de catre aceasta persoana constituie document oficial. Aceasta,
desi autorul A. Resetnicov, afirma ca in ce priveste conexiunea dintre informatie si
document, intre aceste doua entitati exista raportul de tip ,parte-intreg” (cu conditia
ca este vorba de informatia documentara; informatia nedocumentara se afla intr-un
alt sistem de coordonate in raport cu cel al unui document). [3] Ori, nu trezeste
dubiu ca Tntre semnul componentei de la art. 332 CP RM — ,datele” si ,informatia”,
ca semn al contraventiei de la alin. (4) art. 115 CP RM poate fi pus semnul
egalitatii.

Ipoteza, in care persoana cu functie de raspundere introduce informatia
falsificata despre starea si folosirea terenurilor in baza de date electronica, la fel
poate fi apreciatd ca si document oficial, pornind de la prevederile Consiliului
Europei, care in Recomandarea privind accesul la documentele publice
Rec(2002)2, identificd documentele publice ca fiind informatile finregistrate,
elaborate, primite sau detinute de autoritatile publice, ce au legatura cu functia
administrativa, fixate pe orice suport, de definitie fiind acoperite atdt documentele
unei autoritati, cat si cele ce provin de la terti si care au fost primite de autoritate [4].

Mai mult ca atat, art. 3 al Legii nr. 91 din 29.05.2014 privind semnatura
electronica si documentul electronic ofera definitia a document electronic —
informatie in forma electronica, creata, structurata, prelucrata, pastrata si/sau
transmisa prin intermediul computerului sau al altor dispozitive electronice, semnata
cu semnatura electronica in conformitate cu prezenta lege [5].

Prin urmare, fapta persoanei cu functie de raspundere, spre exemplu:
inginer cadastral, din cadrul administratiei publice locale, care introduce informatia
falsa (fie in documentul pe suport de hartie, fie pe un alt suport (in cazul
documentului electronic) despre starea si folosirea terenurilor, din cadrul unitatii
administrativ-teritoriale deservite de autoritate publica, in scop personal, urmeaza a
fi calificata potrivit prevederilor alin. (4) art. 115 C. Contr. RM.

Aceasta solutie se impune, pornind de la faptul ca norma penala (art. 332
CP RM) este una de ordin general, iar norma contraventionala (alin. (4) art. 115 C.
Contr. RM) — normé speciala. Pe de altd parte, si din considerentele ca potrivit
regulii concurentei dintre doua norme, una dintre care are caracter penal, iar alta
contraventional, se aplica ultima (aplicarea legii mai blande). In sustinerea acestei
solutii vin si explicatiile expuse Tn pct. 48 al Hotaririi Curtii Constitutionale a RM -
pornind de la rationamentele invocate in cauza ,Ziliberberg vs. Moldova” din 1
februarie 2005: Curtea constatad, caracterul general al legii contraventionale si
scopul pedepsei, care este atat de a pedepsi, cat si de a preveni, sunt suficiente
pentru a arata ca sunt aplicabile principii similare celor doua legi: contraventionala
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si penala [6].

in ipoteza analizei normelor contraventionale ce tin de realizarea falsului,
care eventual ar putea concura cu incriminarea de la art. 332 CP RM, mai pot fi
numite:

1) art. 185 ,Producerea, comercializarea, importul, exportul materialului de
inmultire si saditor viticol sau al materialului saditor pomicol fard documentele
stabilite de legislatie, falsificarea acestora”;

2) alin. (3) art. 285 ,incélcarea legislatiei cu privire la documentele privind
produsele alcoolice”;

3) alin. (1) art. 294" incalcarea normelor de calculare si de plata a
contributiilor de asigurari sociale de stat obligatorii”;

4) alin. (2) art. 327 ,incalcarea termenelor de prezentare a dérilor de seamé&
Agentiei Rezerve Materiale™;

5) alin. (2) art. 327" ,incalcarea regulilor de initiere si desfasurare a
procedurilor de achizitjii publice”.

in acest fel, se constatad o concurenta dintre art. 332 CP RM si normele C.
Contr. RM enumerate supra, in situatia stabilirii interesului material sau altor
interese personale, dar si a situatiei, in care subiectul ar intruni semnele persoanei
publice (in situatia persoanei cu functie de raspundere).

Pentru a evita eventualele concurente dintre normele penale cu cele
contraventionale in sfera de fals, se impune una din urmatoarele solutii:

1) fie completarea prevederilor normative contraventionale cu sintagma —,,
dacd aceasta nu constituie infractiune”;

2) fie excluderea prevederilor contraventionale enumerate, pe motiv ca
exista prevederile art. 332 (361) CP RM, care asigura protectia juridica eficienta a
relatiilor sociale protejate prin normele contraventionale.
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fAmanbckana BoOeHM3npoBaHHasi NPOoTUBOOHTaHHasA YacTb
ryn AHAO "AC® "sABMNeY"

(TromeHb, Poccus)

OB30P METOAOB OMNPEAENEHUA MECTA NMOBPEXOEHUA B CETAX
PA3JIMYHOI O KNNACCA HANPAXEHUA

B HacTosiee Bpems npeabaBnsitoTCA BbICOKME TpeOoBaHMSA K HAOQEXHOCTM U
6ecnepeboNHOCTU 3NEKTPOCHAOXKEHNS MPOMBILLNEHHbIX NpeanpuaTuin. Noatomy
npefoTBpalieHne unuM  ObiCTpoe  OOHapyXeHue MNOoBpeXaeHWss B CeTax
anekTpocHabXeHnsa SABMAETCA BaKHeEWWeW 3agaden ona ux obecneyenus. Ons
peLleHust 3TuX 3adad B COBPEMEHHBIX YCMOBUSX LUMPOKO NMPUMEHSATCS MeToAbl
onpenenexuss mect nospexaeHnss (OMI). OMI1 saBnseTca nNOBCEAHEBHOM
onepaTMBHOW 3aZa4el UCNeT4YepCKUX Cnyx0 anekTpuyecknx cuctem n ceten. Kak
nokasbiBaeT OnbIT, Gonbluas 4acTb BPEMEHU BOCCTAHOBIEHUSI MOBPEXOEHHOIO
anemMeHTa cetn mMaét Ha OMII. MNoaToMy ANs YCKOPEHWS BPEMEHM OTbICKaHWs
noepexaeHns Heobxoammo coseplueHcTBOBaHMe MetogoB OMI. 1o gaeT Takke
3HauUTENbHBIN 3KOTHOMUYECKUA addpekT, 0BycnoBneHHbIn npeaoTBpalleHnemM
nepexoaa HeyCTOMYUBLIX MOBPEXAEHNI B YCTONYMBBIE, COKPALLEHMEM NMEPEPLIBOB
3NEeKTPOCHabXeHNs, yMeHblleHneM ob6bemMa pPEMOHTHbIX paboT, CHMXEHMEM
TPaHCMNOPTHbIX pacxofoB nNo obbe3gy Tpacc nuHWMA. B paHHoM  craTbe
paccmoTtpeHbl MeTogbl OMI1, npuvMeHsiemble B CETAX Ha pas3nNMYHOro Kracca
HanpspKeHWst.

Memodwsi OMIT

Metogel OMIT MOXHO KraccuuuupoBaTb Ha BbICOKOYACTOTHbIE U
HU3KOYACTOTHbIE, Ha AMCTAHUMOHHbIE M Tomorpadudeckue. Tawke OMIT MOXHO
KnaccuguumpoBatb MO 06nacTu NPUMEHEHWSA: CeTU € U30SNIMPOBAHTHOM,
3(PPEKTUBHO U rMyX03a3eMMEeHHOW HENTparnblo.

K Bbicoko4acToTHbIM MeTogam OMI1 MOXHO OTHECTU MEeTOon, OCHO'BaHHbLIN
Ha onpegeneHnM mecta oaHodasHoro 3amblkaHusa Ha 3emnio (033) B ceTsix €
n3onupoBaHHoM HenmTpanbio 6-35 kB npu nomowmy MUCKyCCTBEHHbIX HENPOHHbIX
ceten. [laHHbIN MeToq onpeaenennst mecta 033, onncaHHbI B cTaTtbe [7], OCHOBaH
Ha MCMoNb30BaHMM MaTEMaTUYECKOrO annaparta UCKYCCTBEHHbLIX HEMPOHHBLIX CETEWN
(MHC). 3apgauen NHC saBnseTca conocTaBneHne n3MepeHHoro obpasa ¢ Habopom
pac4€THbIX 06pa3oB ANs PasfMYHbIX PACCTOSHWIA OT LUMH OO0 MeCTa 3aMblKaHus.
Hanbonee TouHoe coBnageHue MamepeHHoro obpasa ¢ HabopoM pacyETHbIX - 3TO
N eCTb paccTOsiHME 0 MECTa NOBPEXAEHUS.

B cratbe [6] paccmoTpeHO onpegeneHue pacctosHuMs A0  MecTa
noBpexaeHus npu oaHodasHOM 3amblkaHUM Ha 3emnio B ceTax 6-35 kB metogom
CTofuYMX BONH. [aHHbIi MeToh OCHOBaH Ha TOM, 4TO IOy NUHUIO
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anekTponepenay MOXHO paccMmaTpuBaTb Kak ANMUHHYKO MUMHUIO (T.e. KaK MVHUI0 C
pacnpefeneHHbIMM napamMeTpamMun), ecrnv K OTKIMHYEHHOW MOBPEXOEHHOW NNMHUK
NPUCOEAVHUTL UCTOYHWK MEPUOLNYECKOro (CMHYCOMAANbHOro) CurHana BbICOKOM
yacToThbl. [larnee yacTtoTa UCTOYHMKA HacTpavMBaeTCs B Pe30HaHC C COBCTBEHHOM
YacTOTOM YyyacTka ANWHHOW NUHUKM [0 MecTa noBpexaeHus. [pu pesoHaHce
YacTOoTbl UCTOMHMKA W COOCTBEHHOM 4acTOTbl YyyacTka AMAWHHOW  NUHUMK
dukcupyeTcs YacToTa, Npu KOTOPON HanpskeHue (TOK) B Hayane nuHumM gocturaet
Makcumyma. A 3aTem M HaxoOauTCHA pacCcTosiHue OO0 MecTa nospexaeHusl. [aHHbIN
MeTOo[ OTHOCMUTCS K BbICOKOYACTOTHLIM MeToAaM.

B ceTtax ¢ usonuposaHHon HenTpanbio 10 kB vawe Bcero npumeHsieTcs
MeTOo[, OCHOBAHHbIA Ha OTbICKAHUU MECT MOBPEXAEHUSA C NOMOLLLIO CreunanbHbIX
npubopos. JaHHoMy MeToAdy nocBsileHa pabota [3]. B Hel paccmatpuBatoTcs
CyLLeCTBYIOLME METOAbl OTbICKAHWS MECT MOBPEeXOEHWM Ha BO3OYLUHbIX FMHUSAX
(BM). KoHTponb TOKa HymneBOW MNOCNEeAOBaTENbHOCTU B JIMHUAX W KOHTPOSb
HanpsbKeHWst B CETU OCYLLECTBMSAETCA CreaylLluMn nepeHoCHbIMKU npubopamu:
TOKOBble NpMBOpbLI, HanpaeneHHble nNpubopsbl, paboTatowme Ha ocHoBHoM (50 )
yacToTe, paboTalolme Ha BbICLUMX FApMOHUYECKUX cocTaBngawwmx. Ona atux
NprMbopoB xapakTepHbl HEKOTOPbIE HEAOCTATKN: HAa HUX BIUAIOT 3NIEKTPOMArHUTHbIE
nonsi oT TOKOB Harpy3ku napanmnenibHO PacnofioXeHHbIX NMUHUIA NOObIX KnaccoB
HanpsbkeHun; TpebyeTca 06Xo4 KOHTPOSMbHBIX TOYEK MO Tpacce; Hemnb3s BbiSBUTb
AedekTbl Ha HadvanbHOW CTaguuM UX MOsAIBMEHMs W ynpeauTb MNosiBreHve
O[HOMa3HbIX 3aMbIKaHWUI.

Ona ycTpaHeHMs OaHHbIX HEAOCTAaTKOB MCMONb3YEeTCs METOon OTbICKaHus
MECT MOBPEXOEHUA  perucTpauuer  BbICOKOYACTOTHOTO  SMEKTPOMAarHMTHOro
N3Ny4YeHus, reHepmpyemoro aedekTHbIM1 aneMeHTamMmn. Ata MeToamka No3BonseT
ONCTaHLMOHHO KOHTponupoBaTth aedekTol BJ.

N3 HU3KOYaCTOTHbIX AUCTaHUMOHHbIX MeToaoB HanbonbLuee
pacnpocTpaHeHue nonyyun MeTOA, OCHOBaHHbI Ha W3MepeHun napameTpoB
aBapuiiHoro pexuma (MAP). MeTtoabl OMIT no MAP ncnone3aytotca ansa BJT B ceTsix
C rnyxo3asemrneHHon HewTpanbio. B cBowo oyepegp OMIT no napameTpam
aBapuHOIO pexuma MOXHO pas3fenntb Ha OOHOCTOPOHHME U OBYCTOPOHHWE B
3aBMCUMOCTM OT PACMONOXEHUS] N3MEPUTENbHbIX CPeaCTB MO CTOPOHAM (KOHLaM)
BJ1. Yawie ncnonb3ytoTcst ABYCTOPOHHME MeToAbl. [py BO3HUKHOBEHMU BHE3AMHOIO
K3 Ha BJ1 cneunanbHble dumkcupytowme npubopbl 3anomMuHaoT 3HaveHust NAP Ha
KoHUax nospexaeHHow BJ1. B ctatbe [1] paccMOTpeHO npuMeHeHne UKCUPYHOLLINX
nHankatopoB Toka (PIMT) u HanpskeHus (Pr1H), uamepsiowmnx napameTpbl
aBapUHOro pexxuma o6paTHON NocrneoBaTENbHOCTY.

Mcnonb3oBaHve Ha npaktuke dukeupyowmx nHavkatopos T n GMH
o6ecneumBaetr OMIT npu opHodasHbix u AByxdasHbix K3 anekrpoMarHuTHO-
CBA3AHHbIX JIMHUA C OOMYCTMUMOW TOYHOCTbIO, @ Hanuume OTBETBUTENbHbLIX
noAcTaHUMI NPaKTUYECKM He CKasbiBaeTcsa Ha To4HocTM OMIT.

OpHoctopoHHMe  metogel OMIM no  TAP  nonyuunvM  MeHbluee
pacnpocTpaHeHue No CPaBHEHMUIO C ABYCTOPOHHMMU MeToAaMu, HECMOTPS Ha CBOH
NpoOCTOTY, HAOEeXHOCTb W  He3HauyuTemnbHble  KanuTanbHble  BNOXEHMS.
OAHOCTOPOHHME MEeTOoAbl MO3BOSISAOT HENOCPEACTBEHHO U3MEPSATb paccTosiHue A0
mecTa K3. ABTopbl cTatbu [4] ans Gonee TOYHOro onpefeneHuss pacctosiHUS [0
MecTa MnoBpexaeHus B ceTaX C  3ddEKTUBHO-3a3€EMMNEHHON  HenTpanblo
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npegnaratT yCOBEpLUEHCTBOBAHNE OAHOCTOPOHHWX MeToaoB u cpeacts OMI no
MAP. B ocHoBy maTemaTtudeckon wmogenu opaHoctopoHHero OMIT no TAP
NOMNoXeHO ypaBHEHNE, COCTaBMNEHHOE MO NeTre KOPOTKOro 3aMblKaHUs.

B cratbe [9] npoBoauTca aHanuM3 BO3MOXHbIX norpewHocterr OMI,
BO3HUKAKOLIMX BCNeacTBME MOrPEeLHOCTU NepBUYHbIX NpeobpasoBatenen -
naMepuTenbHbix TpaHcdopmatopoB Toka (TT) u HanpsikeHus (TH), k Ko~ Topbim
NOAKII0YAKTCA BXOAHbIE Lenu OUKCHMpYoLLnX Nprodopos.

Ons Toro, 4tobbl NoBbICUTb ToYHOCTE OMI1 MO NpuYMHE NOrpeLuHo-CTH
N3MepUTENbHBIX TPAHCOPMAaTOPOB TOKa U HanpsbkeHus Heobxooumo cobnopaTb
TpeboBaHusa k knaccam TouHoctM TT wm TH; BBOAUTL B pacdeTbl npy OMI
M3MEepPEHHbIE  HENOCPeACTBEHHO OTAenbHble napameTpbl  BJl,  Hanpumep
COMPOTUBIEHNST 3a3E€MITEHNSI OMOP; OCYLLECTBNATbL KOPPEKLUMO hOPMbl BTOPUYHOTO
Toka TT npu HacbIWEeHMN ero MarHUTonpoBoAa Mo CrneumanbHOW nporpamme Ans
OBM c ncnonb3oBaHmem akTUYeCKOro cnekTpa Toka.

[nsi onpegeneHns MeCT NOBPEXAEHMS B CETAX CBEPXBLICOKOrO HanpshKeHus
(330 kB u Bbllwe) cnegyeT yunTbiBaTb HEKOTOPbIE KOHCTPYKTUBHbIE OCOGEHHOCTM
nvHuiA. K 3TMM 0COOEHHOCTSIM MOXHO OTHECTU MNPUMEHEHWE WU30NUPYIOLLNX
pacnopok ans BblcokovacToTHoM cBaA3n Ha B J1 330 n 500 kB. Wccneposanuto
ocobeHHocTen OMI1 Ha BJl1 ¢ wmsonupylowmMmMmn pacrnopkamu B pacLuenfieHHbIX
dasax M MX BNUSAHMIO HA TOYHOCTb U LOCTOBEPHOCTb pPe3ynbTaToB pacyeTa npu
npumeHeHun metogoB OMI1, OCHOBaHHbIX HA OAHOCTOPOHHEM M [BYCTOPOHHEM
U3MepeHnsax MapaMeTpoB asapunHoro pexwuma BJl, nocesweHa pa6oTa
M. WU. MucpuxaHoBa, B. A. MNonoea, H. H. Akumuyka, P. B. Meposa [10]. CyTb
npegnoXeHHOro Mmum nogxoga coctout B npegctasneHun BJ1 330 kB B Buage
«KOMMaKTHbIX» ABYyXUenHbIX nuHui, a BJ1 500 kB - TpexuenHbix.

Mpn K3 opHoro m3 npoBogoB paclienneHHon ¢asbl C U30NUPYHOLLIMMM
pacnopkamu MeTo4 [OBYCTOPOHHEro 3amepa B OTNUYME OT OAHOCTOPOHHEro
coxpaHsieT goctaTtovHyto ToyHocTb OMI. MNpu Tex xe ycnoBusx, HO C pa3pbiBOM
NMOBPEXOEHHOrO MNpoBoAa MOMCK MeCTa MOBPEeXOEHUs OCYLLeCTBNAETCA B
npeanonoxeHnn Tpex Todek K3 Ha NuHMM, YTo CyLLIeCTBEHHO NPOLLE Noucka mecTa
NOBPEXAEHUSA NO BCEW ANUHE NNHUN.

B cratbe [5] nxeHep A. WU. OdyHaeB npu mnccnegmoBaHum metoga OMI,
npencTtaeneHHoro B crtatbe [10], BbIABMN psig HEQOCTaTKOB [aHHOIO MeTofa:
MOrpeLlHoOCTb OT HeydyeTa HecMMMeTpum wucxogHow BJ1 oTHOCUTENBHO TOYKK
NoBpeXaeHns; HeobXoANMMOCTb MOUCKa MecTa NOoBpeXaeHust B Tpex Todkax BJI.
Ona ycTpaHeHus 3TUX HEeOOCTaTKOB aBTOp npeafiaraeT WCMNofb™30BaTb MOAEIb
HecuMmmeTpuyHon A-nposBogHon BJT n meTogbl pelleHns CUCTEM HeNUHENHbIX
YpaBHEHWN.

Takum obpasom, npu ucnonb3oBaHum metoga OMIl Ha B J1 ¢
M30MUPYIOLLMMK pacropkamMu B pacLlenneHHbix dasax ¢ y4eToM BCEX YKasaHHbIX
BbILLE HEJOCTaTKOB MOXHO CcAenaTtb BbIBOJ, YTO NMOrpPeLUHOCTM OMNUCaHHbIX METOA0B
OMI1 onpepensitoTcs TOMbKO WMHCTPYMEHTamNbHLIMU MOrPELUHOCTSIMU  UCXOOHbIX
AaHHbIX (MapamMeTpbl MOAenu 1 napameTpbl pexuma BJ1). PaccmoTpeHHble meToapl
abConTHO NErko peanuayembl Ha NPaKkTHKe.

ELwweé ogHum MeToaoM ans onpenenenns Mect noepexaenusa Ha BJT 330-750
kB siBNsieTcst MeToA, OCHOBaHHbIV HA U3MEPEHUN MapaMeTPOB aBapuUMHOIO pexvma
B HayanbHbI MOMEHT BpemeHu. B ctaTtbe [11] peyb nget o npumeHeHnnM meToda
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dasHbiX KoopauHaTt. [Onsi 3TOro Kaxabli 3NeMEHT 3MeKTPUYeckon CUCTEMBI
npencraenseTcs TpexdasHon cxemon 3amelleHus. B pesynbTtate eé pacyeTa B
YCTaHOBUBLLEMCS 1 NEPEXOAHOM peXMMax HaxoaaTcs pasHble HaNPSXKEHNUS U TOKK
B 93fIeMeHTax 3HEeprocucTembl, KOTopble ganee MoryT ObiTb nepecyvTaHbl B
CMMMETpPUYHbIE COCTaBMSAoLLME.

Tawke metoabl OMIT NOMMMO CBOEN OCHOBHOW (OYHKLMM MOFYT LUMPOKO
NPUMEHATBCA W B penevHon 3awmTte. Tak B cTatbe [8] yaeneHO BHMMaHue
COBEpLUEHCTBOBAHWIO AUCTaHUMOHHOM 3awmTtbl (O3) ¢ ydyeToM ocobeHHocTen u
npeumywects OMI. MeTtoa onpepeneHus paccTosHUA A0 TOYKM MOBPEXAEHWS
NVHWIA  9nekTporepefay OCHOBaH Ha MpUHUMNE  KOMMEHCauuu  BAWSHWSA
nepexofHoro conpoTuereHus. [puMeHeHWe [AaHHOro npuHUMNa Mno3BonseT
CYLLECTBEHHO MOBLICUTbL YyBCTBUTENBHOCTL 3.

B Hactosilee Bpemsi B P3 wWMpOKO wMCnonb3yeTcs WMWUTaAUMOHHas U
anroputMndeckas mopens (AMO). AsTopamu ctatbu [2] pa3paboTaHa 3awmTa
JanbHero  pesepBupoBaHust  bpecnep, obnagatowass BCe  BO3MOXHOM
uHdopmMauuen npu Habnogexnun 3a J13M ¢ ogHoro koHua. B eé ocHoBy monoxeH
afanTWBHbIA UCTAHUMOHHBIN NpuHUMA, onepupytowmnin AMO.

Wcnonb3oBaHne AMO B cxemMe 3aliMThl [JanbHEro pes3epBMpOBaHUSA
NMo3BOMSEeT CYLIECTBEHHO MOBLICUTb TOYHOCTb  PacyeToB U YBENMUYUTb
YYBCTBUTENBHOCTb 3aLLUT.

Bbieod

O630p paboT, noceBsiLEeHHbIX pa3paboTke M nNpuMeHeHUto mMetogoB OMI
nokasan, 4YTO BCE€ OHM OPMEHTUPOBaHbl NMOO Ha CeTM C WU30NUPOBAHHON
HenTpanbto, MMBO Ha CeTn BbICOKOTO Y CBEPXBLICOKOIO Hamnps»XeHUst 3HEProcUCTEM.
Mpun atom He gocTaTtoyHo BHUMaHuS ygeneHo OMI B ceTsax HanpspkeHnem 110 kB
CMCTEM MPOMBILLIIEHHOTO 3MEKTPOCHaOXEHUS, XapakTepusyoLmMXcs, B OTAMYMe OT
ceTeli 3HeprocucteMm, npeobnagaHMeM KOpPOTKMX NUHWA. [na Takux ceTen
cywectByowmne metoabl OMIT gatoT 3HAUUTENBHYIO MOrPELHOCTb (40 MOMOBUHLI
nuHun). B cBA3M € 3TMM  akTyanbHOW ABMsieTcs 3ajada  paspaboTku
ycoBeplueHcTBoBaHHOro Metoga OMI1, npumeHumoro Ans NpOMbILUIEHHbIX
SNEKTPUYECKUX CETEN.

Hanbonee ynoGHbIM n npocto peanu3dyembiM sBnsetcs metog OMIT,
OCHOBaHHbIM Ha onpegenexHun [1AP, kotopbin n OyaeT MNOMoOXeH B OCHOBY
pa3pabaTbiBaeMOro aBTopamu gaHHon ctatbun metoga OMIT.
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SECTION: PEDAGOGY

YOK 378.01
KonppaTteHko TeTtaHa BonogumupisHa
FnyxiBCbKUI HaLioHanNbLHWUI NeaaroriyHUN yHiBepcuteT
imeHi OnekcaHgpa [loBXeHka
(Fnyxis, YkpaiHa)

MOCUNEHHA MOTUBALIT MAI7IB__YTHIX YYUTENIB TEXHONOrIN
00 COOPMOBAHOCTI EKOHOMIYHOI KOMINMETEHTHOCTI SAK PEANI3ALISA
NEOAIOr4YHOI YMOBMU

Anomauyiss. CyyacHi eumoau 0o skocmi 30ilCHI8aHO20 OC8IMHBO20
npouecy 3aknadie suwoi nedazoeidHoi oceimu akmusidytoms nompeby y MocuneHHi
momuseauii malbymHix yyumernie mexHosnoaili 00 cgopmosaHOCMi €KOHOMIYHOI
KoMriemeHmHocmi, ix Hag4arsnbHOI digrnbHocmi. Pobomoro su3Ha4yeHo, Wo mMalbymHi
yyumerni mexHornogzil, ki Habysaromb €KOHOMIYHY KOMMemeHMmHiCmb 8 Mpoyeci
¢axoeoi nidzomoeku 6 3aknadi euwoi nedazoziyHOi oceimu, 3006ysaromb
npogbeciliHuli pieeHb eKOHOMIYHOI oceimu. BmineHHs1 o3HaveHOi nedaecoeiyHor
ymosu 8i0bysaembCsi HACKPI3HO Yepe3 yci ckrnadosi cmpyKmypHO-yHKUIOHanbHOT
molernii ma nondea€ y npo8eO0eHHi HagyanbHUX 3aHsimb, 3 ypaxyeaHHsIM
P0o3pobrieHUx 0c8imHix mexHornoaill, crpsiMosaHUX Ha peariizauito 3arnporoHo8aHUX
npoepam Hag4anbHux OucuunniH «OpeaHi3auis oceimHbo20 npouecy 3
¢hopmyeaHHsI €KOHOMIYHOI KoMrnemeHmHocmi chbaxisuie», «Memoduka Hag4YaHHs
E€KOHOMIYHUX OUCUUITIH».

Knr4yoei cmoea: nocuneHHsi — mMomuseauii, nedazoeiyHa  ymosa,
cgopmosaHicmb eKOHOMIYHOI KoMremeHmMHocmi, MaubymHi yqumerti mexHonoaid.

KoHdpameHko TambsiHa BnadumuposHa

nyxosckull HayuoHarnbHbIl nedagoauyeckuli yHugepcumem
umeHu OnekcaHopa [JosxeHKo

(Fnyxos, YkpauHa)

AHHOomauus. CospemMeHHble mpebogaHUsi K Ka4ecmsy OCyulecmerisseMo2o
obpaszoeamersnibHO20  rnpoyecca  yupexoOeHull  ebicwez0  rnedazoauvyecKoeo
obpasoeaHusi akmusu3upyrom rnompebHocmb 8 ycuneHuu momueauyuu Obydyuwux

y4yumeneu mexHosoaul K cghopmupogaHHocmu 9KOHOMUYeCKOU
KomrnemeHmHocmu, ux y4yebHol OesmernbHocmu. Pabomol onpedeneHo, 4mo
bydywue ydqumens mexHonoaud, npuobpemaroujue SKOHOMUYECKYIO

KoMremeHmHocmb 8 rpouecce npogheccuoHanbHol nod20mosKkU 8 yupexx0eHuU
ebicwie2o nedasoaudeckoeo 0bpasosaHus, nosydarom  [pogeccuoHasbHbIl
ypogeHb  3KOHOMUYECKO20  obpaszoeaHus.  BonnoweHue  0603Ha4eHHO20
nedasoeuyecko2o0  ycnosusi  rpoucxodum  CK8O3b  8Ce  cocmasnsiouue
CMPYKMYypPHO-PYHKUUOHaNbLHOU MoOesiu U 3akmodaemcsi 8 nposedeHuU y4ebHbIX
3aHamul, ¢ y4emom paspabomaHHbIX 0bpa3zosamesibHbIX MmexHonoaud,
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HanpasreHHbIX Ha peanusayuro rnpeorioXeHHbIX rpoepamm y4ebHbIX AucyuniuH
«OpezaHusayusi obpazosamersibHO20 fnpoyecca ¢ hOPMUPOBAHUS IKOHOMUYECKOU
KoMmrnemeHmHocmu  crnieyuanucmos», «Memoduka 06y4YeHUsT 3KOHOMUYECKUX
oucyunIuH».

Knroyesble cnosea: ycuneHue momusauyuu, reda2oauyeckoe ycrosue,
cghopmMupo8aHHOCMb 3KOHOMUYECKOU KoMmrnemeHmHocmu, Oydywue yyumerns
mexHornoaud.

Kondratenko T.V.
Oleksandr Dovzhenko Hlukhiv national pedagogical university of Sumy region
(Hlukhiv, Ukraine)

Abstract. Modern of the requirements to the quality of the educational a process of
institutions of higher pedagogical of the education intensify the need to strengthen
of the motivation of the future technology teachers to the formation of the economic
competence, their educational activities. The work determines, that of the future
technology teachers, who acquire of the economic competence in the process of
professional training in of the establishment' of higher pedagogical education,
receive a professional level of the economic the education. The embodiment of the
specified pedagogical condition is through all the components of the structural-
functional model and consists in carrying out educational of the activities, taking into
account the developed educational technologies, aimed at the implementation of
the proposed programs of the educational disciplines “Organization of the
educational process with the formation of economic competence of specialists”,
“Methodology of teaching of the economic disciplines”.

Key words: enhancement of motivation, pedagogical condition, the formation of the
economic competence, of the future technology teachers.

OpHielo 3 TEOPETMYHO BU3HAYEHMX EKCMepUMEHTaNbHO AOMIHAHTHUX
negaroriyHMx ymoB (OOPMYBaHHSI EKOHOMIYHOT KOMMETEHTHOCTI ManbyTHiX yuntenis
TEXHOIOrIN B npoueci haxoBoi NiArOTOBKM € MOCUMEHHST MOTUBALLi B CTyOEeHTIB 4O
CchOpMOBaHOCTI EKOHOMIYHOI KOMMETEHTHOCTi. BBegeHHsa B OCBIiTHIM npouec
3aknagy BWLLOI MeaaroriyHoi OCBITM O3HAYEeHOI neparoriyHoi ymoBu obymoBreHe
TMM, WO «OCHOBY MOTUBAUINHOI cdepn OCOBUCTOCTI CTaAHOBMASATL MNOTPeOM.
MoTnBoM MOXe cTaTu Tinbku ycBigomneHa notpeba N Tinbku B TOMY pasi, SKLLO
3a00BOJIEHHS Ui€l KOHKpeTHoi noTpebu, GaraTopasoBo NPOXOoAsyM 4Yepes3 eTan
MoTuBaLii, 6e3nocepeaHbO nepexoauTb Yy Adito. B ocHoBi Byab-skoi Al
nexntb notpeba siKka MNCUXOMOrYHO BUABNAETBCA SK MOTUB, LWO MOXe
peanidyBatuca y Hu3ui OpPM: iHTepecax, nparHeHHsX, MepeKoHaHHsaX Ta
ycTaHoBkax» [7, c. 106 — 107].

C. MoHYapeHko TryMaynTb: «MOTMBALIS — cucteMa MOTUBIB, abo CTUMyniB,
sIKa CMOHYyKae NMoanHy 00 KOHKPETHMX dhopM JisnbHocTi abo nosediHkuy [1, c. 217].

B HaykoBi niTepatypi: «MoTMBaLis — Lie CYKYNHICTb NPUYMH NCUXONOriYHOro
XapakTepy, L0 NOSICHIOTL NOBEAIHKY MOANHKW, CNPAMOBAHICTL i aKTUBHICTb L€l
noeefiHkm» [2, c. 7].

H. OukaHb Ta |. bopuceHKo 3 MNO3uLUi MEeHeKMEHTY BW3Ha4alTb, LLO:
«MOTMBALis — Le FOTOBHICTb Ntogen AOKNacT MakCMMarnbHUX 3YCUilb 3 MeTO
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OOCSArHEeHHs1 OpraHi3auiiHux Uuinen, Wo 3yMOBMeHa 34aTHICTI0O UMX  3yCcurb
3a0BOMbHAT MEBHY iHAMBIAyanbHy notpeby» [3]. Omke, MOTMBaLjis oAHOYaCHO
CrnpsiMOBaHa Ha 3aJ0BOJNIEHHS iHAMBIAyanbHMX noTped Ta 3abesneyeHHsi
OOCSATHEeHHS opraHi3auinHux uinen.

B ekoHomiuHin ocBiTi [. KoBanb4yyk opMymnoe MOHATTA MOTMBaUia K
CYKYMHICTb YMOB, £Ki BUWKNMKAOTb aKTUBHICTb cyb'ekta i BM3HavawoTb i
crnpsiMoBaHicTby [4, c. 81].

HaykoBuUi pi3HMX rany3e 3HaHb OOHOrOMIOCHO BM3HAYaKlTbCH, LO
«MOTMBALjA BiQHOCMTBCA A0 HaWBaXMMBILLUMX (OAKTOPIB YCNILIHOCTI HaBYaHHS i
NOLUTOBXOM A0 LifiecnpsaMoBaHoi NoBeaiHKKN nognHn» [4, c. 81].

TakMM 4YuHOM, AeTepMiHYuUM SKICTb 3AINCHI0OBAHOrO OCBITHBOrO MpoLuecy
3aKflagoM  BULLOI  MegaroridyHoi  OCBiTW, aKTUBI3aLUito HaB4YanbHOI  AisiNbHOCTI
ManbyTHIX y4nTeniB TEXHOMOTriN, aKTUBI3yeETbCA NoTpeba y NocuneHHi MoTuBaLii B
CTYAEHTIB A0 CHOPMOBaAHOCTI EKOHOMIYHOI KOMNETEHTHOCTI.

Tak, [.Koanbyyk, po3rnsgaioym MUTaHHS OCOGNMBOCTI  akTuBi3auii
HaBYanbHOI AiSNbHOCTI CTYAEHTIB 3 €KOHOMIYHUX AWCUMNNIH, BU3HA4Yae TpW PiBHI
€KOHOMIYHOI OCBITM (OpiEHTYIOUMIA, NpodeciiHniA, npodpecinHoi cneuianisawii), Aki
BiAMNOBIAAOTh LifiAM OCBITU — NiAroTOBLi haxiBLiB Pi3HNX OCBITHLO-KBanigiKaLinHNX
XapaKTepUCTUK (piBHIB KOMNeTeHTHOCTI) [4, c. 96-97; 5].

Mu Bu3Havyaemo, WO ManbyTHi yuuTeni TexHonori, ski HabyBaloTb
€KOHOMIYHY KOMMETEHTHICTb B Mpoueci paxoBOi MiAroTOBKM B 3aknagi BULLOT
negarorivyHoi ocBiTU, 3006yBaloTh NPOdECIiHUIA piBEHb EKOHOMIYHOI OCBITU.

3a UMX YMOB CTUMYIIOHOYOrO 3HA4YeHHsi HabyBa€e BWKOHAHHSA CTygeHTamMu
NpakTU4HMX poBIT 3 BUPIWWEHHAM NPUKNagHUX 3agad i3 BMKOPUCTaHHAM
€KOHOMIYHUX 3HaHb, €KOHOMIYHOro aHanisdy, o ChnpsMOBaHi Ha (OOPMYBaHHS Yy
ManbyTHIX y4uMTeniB TEXHOMOMN MPaKTUYHMX HAaBWYOK, YMiHb YyXBarnoBaTtu
CaMOCTIHiI piwleHHs [4, c. 101].

Ak Haronowye O. Ckopko, QJocBig ocobucToi TBOPYOi AiSNbHOCTI B
E€KOHOMIYHI  cdepi  «BUCTYNae CKNagoBOK  EKOHOMIYHOT  KOMMETEHTHOCTI
ManbyTHbOro y4uTenst TexHonoriny [6].

Mocunsate moTMBauilo 0O CHOPMOBAHOCTI E€KOHOMIYHOI KOMMETEHTHOCTI
npoBeAeHi NpakTukymu, Mig 4Yac Skux Buknagad Oyge 3amyyaTm CTygeHTiB A0
nUTaHb pauioHanbHOro BMGOpPY Ta HayKOBO-MOLLYKOBOI poOOTW, 3 BMKOPUCTaHHAM
OOKYMEHTIB NMPaKTUYHOI AiNbHOCTI MiANPMEMCTB, YCTaHOB, OpraHisauin.

BTineHHs o3HavyeHOT negaroriyHol YMOBU 34INCHIOETLCA HACKPi3HO Yepes YCi
CKINafoBi CTPYKTYpPHO-(hyHKLIOHANbHOI MoZeni LWnsaxoM d)opMyBaHHS y ManbyTHix
yunteniB  TEXHOMOrih  MOTMBALiMHOI  CKMagoBOI:  CTIMKOrO  MparHeHHs Ao
C(POPMOBaAHOCTi  €KOHOMIYHOI ~ KOMMETEHTHOCTi,  CBIQOMOro  PO3yMiHHSA  T1i
aKkTyanbHOCTi Ta HeoOXiOHOCTI B Cy4YaCHMX YyMOBax pO3BUTKY coUiarnbHO-
€KOHOMIYHMX BIOHOCUMH [epXaBW, TAXKIHHA A0 CUCTEMATUYHONO OHOBJIEHHA W
36arayeHHs1 EKOHOMIYHUX 3HaHb, 3aLiKaBIIEHOr0 CTaBMEHHS 1 0COOMCTOI NOTpebu B
OMaHyBaHHi EKOHOMIYHUMW 3HAHHSAMM SK CKNagoBoOi ManbyTHbOI npodeciiHoi
AisiNbHOCTI. BTineHHs nondrano B NpoBeAeHHi HaBYarbHUX 3aHATb 3 ypaxyBaHHAM
po3pobneHnx OCBITHIX TEXHONMOrI AN peanisauii nporpam HaBYansHOI AUCLUMIIHK
«OpraHi3auis ocBiTHbOro npouecy 3 (QOPMyBaHHS E€KOHOMIYHOI KOMMETEHTHOCTI
daxiBuiBy.
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3okpema, Mig 4Yac BUKNagaHHA HaByanbHOI Aucuunniim  «OpraHizauisa
OCBITHBOrO npouecy 3 (OPMyBaHHS EKOHOMIYHOI KOMMETEHTHOCTI daxiBuiB»
nocuneHa cninbHa JianbHICTb BUKNagada Ta CTyAeHTa LWMSAXOM BNpOBaKeHHS
TakMx oOpraHidauiiiux dopm: HeTpaauuinHi nekuii  (Nekuis-3BopoTHIN  3B’A30K,
NeKUis-OncKycis,  nekuis-koHCynbTauis, nekuis-aHanis, nekuiga npobnemHa),
ceMiHapcbki  3aHATTA  (KOHdepeHuis, Komroksiym, 6eciga), npakTuyHi  poboTu
(ponboBa rpa LNSXOM MOAENOBaHHA CUTyauii 3 BMKOPUCTAHHAM iHTEPaKTUBHOI
meToamnkm «5 3 25» (npaktuyHa pobota Ne 2), metoa «Mosaika» (npakTnuyHa poboTa
Ne 5)), TecToBi 3aBAaHHs, camoOCTiMHa Ta iHAMBIQyanbHa poboTa CTyAeHTiB
(BMKOHaHHA TBOPYOi HaykoBOi pobOTK 3a iHAUBIAYanbHUM 3aBOAHHAM, MiAroTOBKA
Ta BMCTYN 3 pedepaToM Ha OAHY i3 3anpPOMOHOBaHUX TEM, HanuCaHHs KypCOBOI
poboTK 3 ypaxyBaHHsIM NporpamMmu HaB4anbHOI AucuunniHn «MeTtogmka HaBYaHHSA
TEXHOMOrii»).

Migp yac BukNagaHHA HaBYanbHOI AauvcuunniH  «MeToguka HaBYaHHS
€KOHOMIYHUX OUCUMMNIHY MOCUMEeHUA KOMYHIKaUiMHWA 3B'A30K «BUKMagady —
CTYOEHT» LINAXOM  BMPOBaAXEHHA TakuMX OpraHidauinHux dopMm:  nekuii
HeTpaauLiiHi  (NeKLisa-3BOPOTHIN 3B’A30K, NeKuis BOBOX, JeKUif-KOHCynbTallis,
nekuis-aHania, nekuis npobnemHa, nekuis-npec-koHMepeHLUist), CceMiHapchbki
3aHATTA (KOH(PEepeHLis, ponboBa rpa LUMsIXOM MOAENIOBaHHS CUTyaLii, KOMOKBiyM,
posropHyTa 6eciga, 3acrnyxoByBaHHA Ta OOroBOPEHHS, KOMEHTOBaHE YMTaHHS,
KOHpbepeHuis i3 3anpolieHVMK, MOAENOBAHHA MPAaKTUYHWUX CUTYaLin), NpaKTUYHI
pobotn (nobygoBa cxemu oprasisauii HaBYanbHOrO MpoLECy i3 3aCTOCyBaHHAM
iHTEpaKTUBHMX METOAIB HaBYaHHSA (npakTuyHa pobota Ne 1), ponboBa rpa LWNAXom
MOAENIOBaHHA CUTyauil 3 BUKOPUCTaHHSAM iHTEpakTUBHOI MeToaukn «5 3 25»
(npakTtnyHa poboTa Ne 2), BukopucTaHHa metoay «MeTannaH» 3a 3anpornoHOBaHO
BMKNadayYeM TeMaTuKow HaB4darnbHOi AaucumnniHn  «OCHOBM  MiANPUEMHMULBKOT
AianbHocTi» (MpakTnyHa pobota Ne 5), HaB4YanbHWMA TPEHIHr 3 BUKOPUCTaHHAM
ponboBUX irop (npaktuyHa pobota Ne 7), npobnemMHuin meTon akTuBi3auii OCBITHBOI
AianbHOCTI (NpaktuyHa poboTta Ne 8), MeTon KOHTEKCTHOrO HaBYaHHsS (MpakTuyHa
poboTta Ne 9), metoa «Moasaika» (nmpaktuyHa pobota Ne 11)), nabopaTopHi po6oTu
(pO3B’'AA3aHHA  €KOHOMIYHUX  3arafok), TecTOBi 3aBAaHHs, caMocTilHa Ta
iHOuBiayanbHa poboTa CTyAeHTIB.

BignosigHO [0 03HaveHOi neparoriyHOi YMOBM nocununacs  cnifbHa
OisnbHICTb BMKNagada Ta CTydeHTa B OCBiTHbOMY Mpoueci, Buknagay cTae
TbIOTOPOM Ta KOHCYIbTAHTOM, CTYAEHT — 3alMaEe akTUBHY W TBOPYY MO3MLit0,
NOCUMIETLCA MOTUBALISA 40 EKOHOMIYHMX 3HaHb, 3'ABMNSETLCA BMiHHS BUSBNATY Ta
aHanizyBatu npobnemy, 3HaxoAMTW LWNAXW il BUpilIeHHs, obrpyHToByBaTM Ta
yXBanoBaTu BNnacHe pilleHHs, POPMYETLCSH EKOHOMIYHE MUCTIEHHS.

TakMM 4MHOM, MEpeTBOPEHHA HaBYanbHUX MOTMBIB Yy NPOdECiNHI B
30iICHIOBAHOMY OCBITHBOMY MpOLUECi 34aTHe NOCUNUTUM MOTMBALIIO Yy CTYAEHTIB A0
chbopMOBaHOCTI €KOHOMIYHOT KOMMETEHTHOCTI, TOOTO peanisauito BU3HaAYeHOI
03HayeHoi negaroriyHol ymMoBM.
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